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LESSONS FROM THE LABORATORIES OF DE-
MOCRACY: ENVIRONMENTAL INNOVATION
IN THE STATES

WEDNESDAY, SEPTEMBER 13, 2000

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON NATIONAL EcoNOMIC GROWTH,
NATURAL RESOURCES, AND REGULATORY AFFAIRS,
COMMITTEE ON GOVERNMENT REFORM,
Washington, DC.

The subcommittee met, pursuant to notice, at 2:45 p.m., in room
2447, Rayburn House Office Building, Hon. Paul Ryan (vice chair-
man of the subcommittee) presiding.

Present: Representatives Ryan, Terry, Kucinich, and Sanders.

Staff present: Marlo Lewis, Jr., staft director; Barbara F. Kahlow
and Jonathan Tolman, professional staff members; Bill Waller,
counsel; Gabriel Neil Rubin, clerk; Elizabeth Mundinger, minority
counsel; Ellen Rayner, minority chief clerk; and Jean Gosa, minor-
ity assistant clerk.

Mr. RYAN. The hearing will come to order.

This is a hearing of the Subcommittee on National Economic
Growth, Natural Resources, and Regulatory Affairs. I am Paul
Ryan from Wisconsin.

I will begin with a brief opening and then I will yield to my col-
league from Nebraska, Mr. Terry, and then the ranking member,
Mr. Kucinich, who I think is on his way over.

Let me begin by thanking the witnesses, all of you, for coming
some great distances to testify today. We are very interested in
what you have to say on this very enlightening and important
topic.

In the Almanac of American Politics, 2000, Michael Barone
wrote, “the initiative in shaping public policy is leeching out of
Washington to the States, to the localities, to the private sector.”

Although Barone primarily had in mind State, local, and private
sector achievements in welfare reform, crime reduction and wealth
creation, an impressive, albeit seldom publicized shift in the initia-
tive from Washington to the States is also occurring in environ-
mental policy.

Today’s hearing will showcase innovative environmental solu-
tions that may surprise many of us in Washington-solutions tested
in the “laboratories of democracy,” otherwise known as the States.

Today’s panel of witnesses include some of America’s leading en-
vironmental policy innovators. I am very pleased to welcome
Langdon Marsh, the director of Oregon’s Department of Environ-
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mental Quality; Jim Seif, secretary of Pennsylvania’s Department
of Environmental Protection; Karen Studders, the commissioner of
Minnesota’s Pollution Control Agency; and Lisa Polak Edgar, the
deputy director of Florida’s Department of Environmental Protec-
tion.

Each of you has a major environmental success story, or several
such stories, to tell. We are eager to learn why your agency insti-
tuted those reforms, what results you have achieved and what les-
sons, if any, your experience offers for other State and Federal pol-
icymakers.

I would also like to extend a warm welcome to North Carolina
Representative Joe Hackney, who chairs the National Conference
of State Legislatures’ Environment Committee; and Lynn Scarlet,
the executive director of the Reason Foundation Public Policy Insti-
tute.

Mr. Hackney, among other things, will discuss what changes in
national policy would encourage the kinds of environmental success
stories our State agency witnesses will be sharing with us today.

Ms. Scarlett’s organization maintains the most comprehensive re-
search program on State environmental innovation of any think
tank in the country. Thank you for your intellectual leadership.

Finally, I would like to welcome our minority witnesses, Erik
Olson, the senior attorney at the Natural Resources Defense Coun-
cil, and Christopher Recchia, a member of the Northeast States for
Coordinated Air Use Management and deputy commissioner of the
Vermont Department of Environmental Conservation.

Over the past 30 years, the United States has taken a largely
top-down command-and-control, one-size-fits-all approach to envi-
ronmental protection.

When the environmental problems facing this country were of
the big and obvious variety—“haystack” problems like burning riv-
ers, soot-belching smokestacks, and haphazardly dumped toxic
wastes-the technologically prescriptive, centralized-from-Washing-
ton approach was feasible and reasonably effective.

However, after three decades, the old approach is beginning to
produce diminishing returns and even, in some cases, counter-
productive results.

For example, Superfund was an extremely popular program
when it was enacted. But today, most observers acknowledge
Superfund is mired in litigation, it squanders billions of dollars,
and yields little discernible benefit to public health.

Another example, one that I am very familiar with as a Wiscon-
sinite, is the oxygenate requirement for gasoline in the Clean Air
Act Amendments of 1990. To meet that mandate, petroleum pro-
ducers had to put MTBE in the gasoline supply. Regrettably,
MTBE is now contaminating groundwater in some areas of the
country. We really felt this one in my home State.

The original centralized, command-and-control approach cannot
easily solve today’s more elusive and dispersed “needle in a hay-
stack” issues, such as species habitat conservation, agricultural
runoff, and watershed management.

Yet, national priorities and methods have changed little since the
Environmental Protection Agency was founded in 1970 with its
major focus on point source pollution and traditional toxins.
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While Federal environmental policy has largely remained static
over the last several decades, State environmental agencies have
been moving to fill the void. States are setting priorities, develop-
ing partnerships with the EPA and the private sector and achiev-
ing measurable results.

States are experimenting with incentive-based programs that fos-
ter technological innovation and encourage companies to go beyond
mere compliance.

In addition, States are basing environmental decisions on sound
science, risk assessment, and other tools that maximize benefits
with limited resources.

Ultimately, States may be the key to successfully solving the en-
vironmental issues of the 21st century.

Of course, the topic of today’s hearing is not without controversy.
Some critics of State environmental performance warn that any
shift of authority from Washington to the States will trigger a “race
to the bottom.”

The critics fear that absent rigorous control by the EPA the
States will compete for business investment by lowering environ-
mental standards and relaxing environmental enforcement.

In part, such fears are based upon the opinion that the States
allowed or even promoted environmental degradation until Presi-
dent Nixon and Congress created the EPA in 1970 and Federalized
environmental policy.

This reading of the historical record is very questionable. Re-
cently, using the EPA data, Indur Goklany, a manager of science
and engineering at the U.S. Department of Interior, shows that air
quality began to improve substantially in the decade before fed-
eralization, especially for pollutants, such as particulate matter
and sulfur dioxide, which were generally recognized as public
health problems at the time.

Goklany further notes that between 1960 and 1970, the number
of State air quality programs increased from 8 to 50. That is pretty
startling. Many jurisdictions tightened their air quality standards
during that decade. Such actions, some of which were quite innova-
tive, look more like a race to the top than a race to the bottom.

I would like to request that two of Dr. Goklany’s papers be in-
cluded in the record. Without objection.

[The information referred to follows:]
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THE ENVIRONMENTAL
TRANSITION TO AIR (QUALITY

by Indur M. Goklany

ONE OF THE KEY ARGUMENTS used to justify the federaliza-
tion of environmental regulation in the United States is the
myth that before Washington intervened under the Clean Air
Amendments of 1970, states were dragging their feet on
improving air quality. According to some critics that foot-
dragging proved that states could not be trusted to adopt ade-
quate environmental policies, and forced Congress to impose
national regulations. Federalization supporters contend that the
states’ alleged negligence was the inevitable outcome of a so-
called “race to the bottom” in which states invariably sacri-
ficed the environment in the inexorable competition for jobs
and economic growth, and reduced net social welfare and eco-
nomic efficiency.

But an analysis of trends in air quality refutes the con-
tention. Focusing on traditional poliutants, that is, sulfur diox-
ide (SGy), nitrogen oxides (NQ), volatile organic compounds
(VOCs), particulate matter (PM), and carbon monexide (CO),
shows remarkable progress in improving air quality prior to
federalization, particularly in the worst problem areas. Further,
a review of social, economic, and technological factors that
determine environmental quality shows that the order in which
various indicators for each pollutant was controlled is consis-
tent with the hypothesis of an affluence- and technology-dri-
ven “environmental transition.”

Under that hypothesis, states are continually engaged in a
“race to the top of the quality of life.” At early stages of eco-
nomic and technological development, such progress masquer-
ades as a “race to the bottom” for environmental quality. That
is because at those earlier stages society places a much higher
priority on acquiring basic public health and other services
such as sewage treatment, water supply, and electricity than on
environmental quality, which initially worsens. But as the
original priorities are met, environmental problems become
higher priorities. More resources then are devoted to solving
those problems. Environmental degradation is arrested and
then reversed. And the race to the top of the quality of life
1ooks more like a “race to the top” of environmental quality. In
fact, there sometimes emerged the not-in-my-back-yard
(NIMBY) situation, with states trying to avoid pollution
whether the federal government is pushing them or not.

LONG-TERM TRENDS IN AIR QUALITY AND EMISSIONS
Before trying to understand the reasons for long-term trends in
air quality, it is essential to establish when a substance in the
air was first recognized or perceived by the general public and
policymakers to be a pollutant that needed to be controlled
because of its effects, real or imagined, on the public’s health
and welfare. That period can be called the “period of percep-
tion” [p(P)]. Before the p(P), one should not expect that state
or local policymakers would have required, or private entities
would have voluntarily undertaken, any measures to specifi-
cally control that substance. Thus, pre-p(P) trends tell us little
about those policymakers’ or entities” desire or ability to con-
trol pollution.

For example, at least as early as the beginning of this ceatu-
1y, smoke and dust were widely perceived to be air pollutants.
Well before federalization, substantial progress was made in
cleaning them up. Pittsburgh, a city once synonymous with
smoke, is a case in point (see Figure 1). (All figures are at the
end of this article.)

But for the other traditional air pollutants, the notion that
they could also be detrimental to human health and welfare
was accepted much later. For example, sulfur dioxide (SOy)
was seen as a substance in need of control only after serious
air pollution events caused deaths in Donora, Pennsylvania, in
1948 and London in 1952. Thus the p(P) for SO) can be fixed
at about 1950. Any SQ reductions before that period would
necessarily have been caused by purely economic factors, or
chance, because sources of SO also emitted smoke, which
was being controlled.

As another example, consider the case of ozone and volatile
organic compounds. Although Californians had recognized in
the 1950s that ozone, a “secondary” pollutant (and its precursor,
VOC), were substantially implicated in their smog problems,
most jurisdictions did not see them as threats until the late 1960s
or early 1970s. Thus, one should not expect those jurisdictions
to have instituted controls before the late 1960s or later.

Table I summarizes various milestones for three sets of
indicators for each traditional pollutant based upon detailed
analyses of historical trends in regulation, and in aggregate
pational emissions and air quality. For each pollutant, the table

This article is based on Clearing the Air: The Real Story of the War on Air Pollution, fo be published as a Cato Institute book.
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transition to air quality

Table I: Milestones and Transitions for Various Pollutants and Indicators

Substance Period or Year When Substance Was Worst Year(s) or Period of Transition
{Nationalty, Unless Noted Otherwise)
Recognized or First federally indoor air Outdoor air Emissions  E/GNP1
perceived as a regutated quality quality (E)
potlutant {tp(P)] [t(A1
PM <1900 19712 <1940 <1957 19503 1940s or
earlier
50 Approximately 1850 19712 <19408 Earty to mid- 1973 1920s
1960s
Cco Approximately late 19675 <1940 Mid-1960s (7). 1970-71 1940s or
195084 but not after earlier
1970
VOC/Gy CA, 1950s 719712 NE CA,1966-67 NE NE
Elsewhere, 1960s 19675 <19408 Elsewhere, mid- 1967 1930s
or later to late 1970s
NQ, CA, 1950s 19712 <1840, 1978-79 1978 1930s
Elsewhere, 1960s secondary peak
or later around 19606

1 The peak in this leading indicator shows the latest time by which “cleanup” had begun either through deliberate actions or
by happenstance. 2 The Clean Air Amendments of 1970 was signed on the last day of 1970, but most federal regulations
went into effect later. 3 For PM-10. 4 CO: long known to be deadly indoors, but its status as an outdoor air poilutant was
recognized much later. 5 Model Year 1968 for automobiles. 6 Not generally recognized by the public or policymakers as
needing remediation indoors. 7 Because federal vehicle emissions were borrowed from, and went into effect after,
California’s, federalization did not have any effect until after the 1970 amendments were signed; NE = “not estimated.”

indicates p(P); when federal regulations first went into effect
[t(F)]; and the year(s) when each indicator peaked or went
through its “period of transition,” [p(T)]. Finally, Table I indi-
cates when emissions per GNP peaked for each pollutant.

For constructing Table I, “indoor” air quality was derived
from 1940 through 1990 using, as a crude proxy, residential
combustion emissions per occupied household (Figure 2). The
outdoor air quality trends were developed by stringing togeth-
er, for each pollutant, data from EPA (or predecessor agen-
cies’) reports on air quality trends, Council on Environmental

_ Quality’s annual reports (e.g., Environmental Quality), and the
Statistical Abstracts of the United States. These publications
usually provide data for several years at a time. By combining

REGULATION -

vOL. 21,

several of these series, it is possible to construct a longer
series, going back to 1957 for total suspended particulates
(TSP) (Figure 3) and 1962 for SG, (Figure 4). But for the
other pollutants, the data are of more recent origin. Finally, the
national emission estimates used to construct Table I came
from EPA’s 1994 emissions trends report, which provides
data from 1900 to 1994 for SO, (Figure 5), VOC (Figure 6)
and NQ,, and from 1940 for PM and CO.

Table I shows that for each pollutant, the period of tramsi-
tion depends upon the precise indicator (i.e., whether it is
indoor or outdoor air quality, or emissions). It also shows that
environmental quality had begun to improve substantially
before federalization, particularly for pollutants that were gen-
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transition to air quality

erally recognized at the time of federalization 1o be public
health problems, and especially in the areas where their levels
" were the highest.

For instance, the 1960s saw relatively rapid progress in urban
air quality for particulate matter and SG, the poliutants most
closely associated with excess mortality during the killer episodes
of the late 1940s, 1950s, and 1960s (Figures 1, 3, and 4). A 1973
EPA analysis of national air quality trends showed that between
1960-63 and 1968-71, the four-year average of the annual con-
centrations for total suspended particulates (TSP) fell at 66 urban
stations, went up at 8, and showed no change at 42. Over the
same periods, the average number of urban stations exceeding the
future annual primary National Ambient Air Quality Standard
(NAAQS) dropped from 81 percent to 63 percent.

Similarly, between 1964 and 1971, annual average SGy
concentrations declined at 19 urban stations, went up at 1, and
showed no change at 12. Between 1968 and 1971, the corre-
sponding figures were 42, 3, and 17, with levels at 33 stations
being too low to detect meaningful trends. Similarly, oxidant
air quality, which was considered 1o be a problem foremost for
California, particularly in the Los Angeles area, had been
improving in that area since the 1965-67 period.

The Clean Air Amendments of 1970 were signed on the last
day of that year, and there were time lags between the signing of
the law, the formulating of regulations to enforce the law, and
final compliance with those regulations. Thus most of the
improvements between the mid-1960s and 1971 that were

* uncovered in the EPA analysis would have occurred absent the
1970 Amendments. Hence, there is no empirical basis for blan-
ket statements that state and local governments were failing to
control air pollution before federalization. Moreover, the slopes
of the trends for the various indicators do not show more rapid
declines in emissions or improvements in air quality once feder-
alization became effective (Figures 1-6), except for motor vehi-
cle emissions. But, in fact, the federal motor vehicle emission
control program was, itself, derived from California’s program,
and enacted, in part, not because states were doing too little, but
because auto companies and Congress feared some might do too
much by passing separate and inconsistent laws.

WHEN DID “CLEANUP” COMMENCE?

In a society whose economy and population are expanding,
emissions per gross national product and emissions per capita
can serve, to some extent, as leading environmental indicators.
Unless there is a sustained decline in those leading indicators,
there will be no eventual downturn in emissions, though air
quality may well improve. Accordingly, an examination of
whether—and when—these leading indicators peaked, indi-
cates broadly the latest time by which “cleanup” efforts may
have commenced.

Of particular importance are changes in national emissions
per GNP (E/GNP), which measures the aggregate effect of
technological change upon all of that society’s activities
responsible for that pollutant’s emissions. E/GNP may, for
instance, decrease if old processes are replaced by new, more

efficient technologies as a result either of economic factors or
of regulatory requirements. Alternatively, it may increase if
the structure of the economy changes to include more energy-
or pollution-intensive activities. Emissions per GNP peaked in
the 1920s for SGy (Figure 5). the 1930s for VOC (Figure 6)
and NOy, and the 1940s (or earlier) for PM and carbon
monoxide (Table I). Eventually, those reductions were fol-
lowed by reductions in total emissions —~in 1950 for PM-10,
1967 for VOC, early 1970s for CO, 1973 for sulfur dioxide,
and 1978 for NQ, (Tabie I).

Clearly, for SO, VOC and NG clean up—a term that
must be used cautiously here because one cannot clean up
what one does not realize is dirty-—had begun long before a
substance was recognized as a pollutant [¢(P)], and certainly
before federalization.

DECIPHERING THE TRENDS-THE
ENVIRONMENTAL TRANSITION

There is a relentless logic to Table I: improvements in the
indicators of air quality for pollutants known or perceived to
cause the largest public health impact came before those for
the “lesser” pollutants, in indoor air quality before outdoor air
quality, in outdoor air quality before total emissions (for pri-
mary pollutants), and for primary pollutants before secondary
pollutants.

It is possible to construct a framework to help explain the
logic underiying Table 1, and the order in which the various
peaks occurred for each pollutant and indicator. This frame-
work, represented graphically in Figure 7, is based upon the
hypothesis that society is on a continual quest to improve its
quality of life, which is determined by numerous social, eco-
nomic and environmental factors. The weight given to each
determinant is constantly varying depending upou a society’s
precise circumstances and perceptions. In the early stages of
economic and technological development, which go hand in
hand, a society attempts to improve its overall quality of life
by placing a higher priority upon increasing affluence than on
other determinants. Such priorities might mean that a society
tolerates some environmental degradation. Greater affluence
provides the means for obtaining basic needs and amenities
(e.g., food, shelter, water, and electricity) and reducing the
most significant risks to public health and safety (e.g., infec-
tious and parasitic diseases, and child and maternal mortality).

As a society becomes wealthier, progress is made on such
priorities but environmental degradation increases. Thus, envi-
ronmental problems move to a higher priority on society’s list
of unmet needs; that is, environmental quality becomes a more
important determinant of the quality of life. Generally, a soci-
ety will enshrine its priorities into laws and regulations unless
a priority is self-executing. Even in such a case laws or regula-
tions might be made for the sake of symbolism, as a statement
about priorities. Moreover, the wealthier the society, the more
it can afford to research, develop, and install the technologies
necessary for a cleaner environment. Consequently, a society
goes through an “environmental transition,” and environmen-
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transition to air quality

tal degradation peaks. Following that, additional economic and
technological development, instead of worsening environmen-
tal quality, actually improves it. Once past the environmental
transition, depending upon the precise set of circumstances
surrounding the costs of action and inaction, environmental
degradation might continue to be reduced, stay more or less
constant, or, if degradation has been sufficiently reduced, even
rise slightly.

Because American society has become progressively
wealthier and technologically more advanced over the last
century, an environmental transition manifests itself as a peak
in a post-p(P) temporal trend line for environmental degrada-
tion. Thus, we see in Figure 7 a simplified representation of
each of the Figures 1 through 6 for the post-p(P) period. In
some instances, for example, indoor and ambient air quality
for TSP (Figures 2 and 3), there are no apparent peaks corre-
sponding to any transitions. But this is because the data need-
ed to construct the trends are available only for post-transition
[post-p(T)] periods.

Each transition is reinforced by society’s technology-assisted
evolution from an agrarian, to an industrial, to a knowledge- and
service-based economy. That evolution, in tumn, causes emis-
sions per GNP to first increase and then decrease (see Figures 5
and 6). The changes are further amplified because the economic
and demographic influences of the polluting sectors of the econ-
omy also rise and fall as their relative contribution to national
employment and GNP waxes and wanes in consonance with the
economy’s evolution. In a democratic society, this eventually
results in ingly tougher envirc 1 policies ina
postindustrial era. Thus it is hardly surprising that increasingly
more stringent regulations on industries and sectors such as
mining, timber, and agriculture can be seen today and will con-
tinue to be seen in the future as their economic and demograph-
ic power diminishes.

Accordingly, the timing of an environmental transition for
any pollutant should depend upon the general level of afflu-
ence, state of the technology, pollutant effects relative to other
societal risks, and affordability of control or mitigation mea-
sures. But these factors are not independent: affluence helps
create technology and vice versa; knowledge of a pollutant’s
effects is itself a product of technology; and affordability
depends upon affluence and technology. In short, an environ-
mental transition should ultimately be determined by affluence
and technology.

Table I is, indeed, consistent with the environmental transi-
tion hypothesis. With greater prosperity and the advent of new
technologies in the early decades of this century, the worst
problems—and the easiest to address—were dealt with first.
Families voluntarily cleaned up their personal environment,
that is, their households, of the most obvious problems—
smoke and, to some extent, CO—before anything else. They
started switching from wood and coal to gas, oil, and, some-
times, electricity for cooking and home heating. The change
also benefited their immediate neighborhoods.

In addition, industrial and cornmeircial establishments

REGULATION + VOL. 21, NO. 4,

invested in new technologies and practices to improve the
combustion efficiencies of their boilers and other fuel-burning
equipment 1o reduce smoke partly because smoke signaled
poor efficiency, that is, needlessly higher fuel bills, and partly
because it testified to their civic conscience. Moreover, since
S Oy and VOC are associated with solid fuel combustion, it
also reduced SOy and VOC indoors (Figure 2) and helped set
in motion the long-term declines in their E/GNP (Table I,
Figures 5 and 6), although neither was generally perceived to
be particularly harmful at that time.

Next, attention turned to outdoor air. Once again, the first tar-
get was smoke because it was the most obvious and an acknowl-
edged pollutant. New technologies and prosperity helped move
the industrial and commercial fuel mix from coal and wood
toward oil and gas, generally increasing fuel efficiencies across
all economic sectors. As a result, soon after World War 1, if not
earlier, most urban areas had gone through their environmental
transitions for smoke and PM (Table I).

‘With greater prosperity, better health, and reduced mortali-
ty, the risks of other outdoor air pollutants became easier to
infer or detect. In the years following World War II, deadly air
pollution episodes occurred on both sides of the Atlantic,
which were ascribed to PM, SOy, or both. Thus, transitions for
PM and SO, air quality came next, followed in time by CO
and Os. That the transition for NO; came last is fitting for a
pollutant that was never ranked very high in adverse effects at
measured ambient levels, and was also the most expensive to
control. This is in large part because many technologies for
improving fuel efficiency and reducing smoke, unburnt carbon
in ash (both constituents of particulate matter), and CO inad-
vertently increased NQ, emissions.

A RACE TO THE BOTTOM, OR TO THE TOP?

The notion that states participate in a race to the bottom, relax-
ing air pollution requirements and reducing net state welfare,
is critical to any rationale for federalizing environmental con-
trol. A corollary to the race to the bottom hypothesis is that
before federalization, there should have been no improvements
in air quality anywhere (except by accident or happy economic
circumstance). But, in fact, a number of trends show that there
was not a race to the bottom.

First, there were broad improvements in air quality for sev-
eral pollutants before federalization, and the race, if any,
seems to have been in the opposite direction. The pre-federal-
ization improvements in air quality are particularly pro-
nounced for those pollutants associated with-—and in the areas
where they were most likely to create—the largest public
health risks. For instance, ambient air quality for TSP and
$ Oy, the pollutants associated with the killer pollution
episodes, had gone through their environmental transitions
nationally before the federal government began regulating
those pollutants (Table I; Figures 3 and 4). Those improve-
ments were especially noticeable in urban areas (see, e.g.,
Figure 1). Similarly, CO had either gone through, or was on
the verge of its own, transition before federalization (Table I).
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In addition, oxidants/G; had gone through a transition in
California, a state where they were widely recognized to be a
problem, before federalization had any real impact in that
state. Outside California, few jurisdictions made much effort
to reduce oxidants because most were unaware that those pol-
lutants also posed a problem for them until just before—or, in
many cases, after—federalization. Perhaps the best evidence
for this is the inability to construct a national composite for
ozone or oxidant air quality before the earty 1970s, because of
insufficient monitor coverage outside California. Thus, the rel-
atively tardy response to ozone/oxidants outside California
was due not to a race to the bottom, but because states were
not racing to solve problems they did not know they had.

Second, in a trend that is inconsistent with any race to relax
standards, county and state air programs grew significantly dur-
ing the 1960s. Between 1960 and 1970, the number of county
programs increased from 17 to 81, and state programs from 8 to
50. Even if those programs were window dressing—and Figures
3 and 4 suggest they were not—their existence would, at the
very least, send a signal to industries considering moving into
particular states that contradicts what would be expected in a
race to the bottom scenario. An altemnative explanation for the
trends depicted in Figures 3 and 4 is that air quality improved
despite what many legal scholars contend were poorly written
and badly enforced laws that made federalization necessary. In
either case, Figures 3 and 4 demolish the myth that federaliza-
tion was necessary to have progress in the air.

A third trend that contradicts the race to the bottom scenario
was that standards for density of smoke emissions and process
weight emissions were progressively tightened in many jurisdic-
tions nationwide before the 1970 Clean Air Act. That is to say,
those jurisdictions were in effect bidding standards up rather than
down—the very antithesis of either a race to the bottom or a race
to relax standards. Those tightenings were accompanied by sub-
stantial improvements in efficiencies of dust-collection (Figure
8). For instance, overall dust-collection efficiencies for power
plants nationwide were estimated to have increased from 40 per-
cent before 1940, to 75 percent in 1940 and 95.5 percent by
1966. In other words, emissions for a ton of coal burnt in the
average power plant in 1965 were only 7.5 percent of what they
were pre-1940. In fact, a 1970 National Air Pollution Control
Administration report suggested that the limited acceptance of
the American Society of Mechanical Engineers’ 1966 model air
pollution control regulations for fuel burning equipment may
partly have been because its “contro] requirements...are generally
lenient compared to other modern regulations” and that “many
new industrial plants install equipment for purposes of eliminat-
ing all visible plumes, even if not required to do so” because they
constituted good public relations and reduced complaints.

Fourth, the federal preemption of motor vehicle emission
standards outside California indicates the automobile industry
and Congress were concerned not about a race to the bottom
or a race to relax standards but a movement toward greater
control. Federal preemption was designed, among other
things, to forestall such a situation.

40 REGULATION -

During the industrial era when jobs and prosperity often sig-
nified air pollution, the quest for a better quality of life may
have seemed like a race to the bottom of environmental quality.
But in today’s postindustrial era, prosperity is often inversely
correlated with pollution. Now the service sectors account for
three of every four nonfarm jobs. Accordingly, many jurisdic-
tions maximize jobs by catering to the needs of the service sec-
tors and their employees while actively discouraging potluting
industries altogether. For instance, Florida and many California
communities have effectively banned oil drilling off their coasts
to protect tourism and commercial fishing. In essence, those
communities are maximizing their quality of life by adopting a
“not-in-my-backyard” (NIMBY) stance.

FROM A “RACE TO THE BOTTOM” TO NIMBY

The apparent existence of both the race-to-the-bottom and the
NIMBY phenomena can be explained by an affluence- and
technology-driven environmental transition caused by a “race
to the top of the quality of life” (Figure 7). During the early
phases of economic and technological development (or if the
net costs of controlling that pollutant are perceived to be
excessive), the “race to the top of the quality of life” may
superficially resemble a “race to relax” or a race to the bottom
of environmental standards.

But once a society gets past the transition and environmen-
tal factors improve, the race to the top of the quality of life
might drive the environmental degradation trajectory in one of
several different directions. If the benefits of control for the
society are substantially less than its costs, or if the costs are
shifted to others while benefits are retained, environmental
degradation will be driven down further. That is to say, society
will move toward greater cleanup, as indicated by the solid
post-transition line in Figure 7. In effect, the race to the top of
quality of life would look like a race to the top for environ~
mental quality, and masquerade as a NIMBY situation. Thus,
the early apparent race to the bottom and the NIMBY effect
are, in fact, two aspects of the same phenomenon. But the for-
mer occurs before, whereas the latter occurs after, an afflu-
ence- and technology-driven environmental transition, and
only if perceived benefits far exceed perceived costs.

However, if the perceived social and economic costs of envi-
ronmental improvement are in the same ballpark as the per-
ceived benefits that might occur if costs cannot be shifted to
someone else, then the precise trajectory—whether it continues
downwards but not as steeply as in the NIMBY case, goes up,
or stays more or less constant—will depend upon a more careful
balancing of the costs (C) and benefits (B). The dashed line in
Figure 7 depicts a case where, because the environment has
improved sufficiently, perceived benefits no longer exceed per-
ceived costs and, therefore, environmental degradation swings
upward, ending in the “C/B Region.” Such an upswing in envi-
ronmental degradation could occur in a number of different situ-
ations. New information or changes in societal values and atti-
tudes might cause a society to conclude that past control efforts,
for whatever reason, went too far or were unnecessary. Perhaps
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limits of clean technology have been reached for the affected
activity, there are no substitutes for the activity, and additional
activity would necessarily end up having a greater impact. Or
perhaps, for whatever reason, society perceives that scarce
financial and human resources should be allocated to other
problems, as the particular environmental problem seems to
have been contained.

The timing of a transition depends upon the specific potlu-
tant or indicator and the relative social, economic, and envi-
ronmental costs and benefits of addressing that pollutant or
indicator. Accordingly, it is possible for a society, group, or
individual to be simultaneously to the left of the environmen-
tal transition for one pollutant but to the right for another.
Hence, it is quite rational and not unusual to oppose, say,
transportation control plans on one hand and to support stricter
controls on incineration on the other.

SYNTHESIS AND DISCUSSION

As indicated by trends in emissions per GNP—leading environ-
mental indicators in a growing economy that also double as
measures of technological change—cleanup commenced in the
1920s for $G, by the 1930s for VOC and NQ,, and, at least,
by the 1940s for PM and CO (T: able I). The first improvements
came from voluntary, market-driven measures driven by the
desire for—and the ability to purchase——personal and household
cleanliness and comfort among the rich and middle class, and
by economic self-interest. Households, industry, and commerce
started switching to cleaner fuels and more efficient equipment
and practices for combustion and other processes. Those actions
improved indoor air quality and, eventually, outdoor smoke
went through its transition in urban areas shortly after World
‘War 11, if not earlier. But as the worst risks to health and safety
were reduced, the risks of PM and SO became more evident
and more easily inferred. Both substances were implicated in a
series of deadly post-World War II air pollution episodes on
both sides of the Atlantic. Local and state governments became
more active in controlling those pollutants. Thus, transitions for
PM and SO; air quality came next.

Empirical data showing that the nation had, in the aggregate,
gone through its environmental transitions for smoke, TSP, SO
air quality, and stationary source CO emissions before federal-
ization directly contradicts any race-to-the-bottom rationale for
federalization, as does the timing of the transition in oxidant
air quality in California (Table I). In fact, that rationale is
intrinsically flawed: if there is any race, it is not to the bottom
of environmental quality, but to the top of the quality of life.

Without federalization, there is every reason to believe that
air quality would have continued to improve, but perhaps not
as rapidly in some areas. But as experience with, and the sav-
ings generated by, emissions trading schemes have shown, the
[ d-and-control regulations that drove the additional
improvements have exacted a higher price than necessary, and
the total current risk to public health would have been lower if
there had been a conscious effort to maximize risk reduction
for the total costs incurred by society.

REGULATION = VOL. 21, NO. 4.

Considering that the nation and the states are today substan-
tially to the right of the peaks of their environmental transitions
for traditional air pollutants, it is unlikely that devolution would
lead 10 a rollback of the gains in air quality. On the other hand,
given the past improvements in air quality and given that the
easy—as well as many tough—reductions have already been
made, further air quality improvements may not be sustainable
if they come at the expense of the broader quality of life.

To ensure that the two go hand in hand, emissions trading
should be expanded to aflow trades between old and new
sources. The pollutant-by-poltutant approach should be
replaced by one that focuses on reducing overall risks to pub-
lic health and welfare at local and regional levels. Control of
interstate pollution should be negotiated between affected
states, with the downwind states being free to accept, in lieu of
additional control of specific air pollutants, other reductions in
risk to public health and welfare funded by the upwind (pollut-
ing) states if the former deem that would provide greater bene-
fits to their populations. Such risk reduction should not be lim
ited to efforts to reduce risks just from air pollution or, for that
matter, other forms of pollution. They could include, for
instance, such measures to improve health services and deliv-
ery as sponsorship and funding of wider screening for cancer,
heart disease, or blood pressure, or vaccinations or other ron-
tine-but-underutilized health care procedures.

For intrastate pollution, the federal government should step
back from its role as the micromanager of air pollution control
and, instead, enter into a more equal partnership with the
states. Under such an approach, the federal government would
set idealized goals, and states would determine their own
attainment schedules and control measures for pollutants pro-
duced within, and affecting, their own jurisdictions. That is
only appropriate, because the tradeoffs that have to be made to
improve their overall quality of life, of which environmental
quality is only one facet, necessarily depend upon many loca-
tion-specific factors, and states will be the major winners or
losers from their own actions (or inaction). Because many of
the determinants of the quality of life are unquantifiable, opti-
mizing the quality of life should be left to each state’s political
process. To echo Winston Churchill, it is, like a democracy,
the worst method, unless one considers all the others.

CONCLUSION

Prosperity and technology were once responsible for air pollu-
tion. Today they are essential for its cleanup. Their transi-
tion—from problems to solutions—began toward the latter
part of the last century with the emergence of new, clean ener-
gy sources and more efficient combustion technologies, and
gathered steam through this century. And through the decades,
one by one, the various pollutants were brought under control,
each being forced through an environmental transition. As if
in accordance with a grand design, the most obvious and the
easiest-to-control problems were addressed before others, with
each pollutant’s transition being determined by factors depen-
dent ultimately on prosperity and technology. And contrary to
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conventional wisdom—and the notion of a race to the bot-
tom—empirical data show that much of this improvement
came before federalization, or the implementation of the regu-
lations which would eventually give it force.

The seemingly logical progression in environmental transi-
tions for air pollution in the United States should not be mistak-
en for predestination. The transitions resulted from continualty
increasing levels of affluence and technology. But, as the broad
sweep of history suggests, neither are inevitable. America was
fortunate that its political and legal system supported the institu-
tions that fostered economic growth and technological change.
For the same reasons, many of the world’s developed nations
have gone through similar environmental transitions for various
air pollutants over the last several years. Other nations, such as
the erstwhile centrally planned economies, which lacked such
institutions, have had the worst of all worlds—they are poorer
and their environment is wretched. Their problems were further
aggravated by the absence of democracy that provides a power-
ful incentive to decisionmakers to constantly monitor and
improve the quality of the ordinary citizen’s life.

Often disdaining—if not actively discouraging—economic
growth, and sometimes rejecting new technologies, many
environmentalists hold that lifestyle changes are essential to a
cleaner environment. But economic growth and new technolo-
gies were indispensable to bringing about the various environ-
mental transitions without which air quatity and the quality of
life would have been even poorer than it was a generation or
more ago. The need for fiscal resources and new technologies
is not diminished either in the United States or worldwide.

A 1997 United Nations Development Program study esti-
mated that $300 billion to $600 billion is needed worldwide
for pollution control projects by the year 2000. As the world’s
future environmental problers become more challenging,
there will be an even greater demand for fiscal resources to
research, develop, and implement new technologies to bring
about environmental transitions for those problems. Thus, one
of the keys to environmental progress is to nurture the institu-
tions that bolster economic growth and technological change
in order to move societies further to the right toward—and
beyond—their environmental transitions.

Association 29 (1979): 1035-1041,
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1940 level = 1

Figure 2

Indoor Air Guality, 1940 to 1990
(using as a proxy residential emissions per occupied housing unit)
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Figure 3 TSP and PM-10
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Figure 5 Sulfur Dioxide, 1900 to 1994
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Figure 6 Volatile Organic Compounds, 1900 to 1994
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Figure 7 The Environmenta! Transition
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November 23, 1999
Clearing the Air

by Indur M. Goklany

Indur M. Goklany is the author of Clearing the Air: The Real Story of
the War on Air Pollution, published this month by the Cato Institute.

Here in the United States, the air is generally cleaner today than it has been in many
decades. Conventional wisdom credits this to the federal government's intervention
in air pollution control in 1970. That federalization was justified by the claim that air
quality was worsening because states were engaged in a "race to the bottom,"
sacrificing the environment in the competition for jobs and economic growth. That
rationale has since been extended to justify Washington's top-down
micromanagement of environmental regulation in general.

A fresh analysis of nationwide air quality and emissions data from the
Environmental Protection Agency shows that air quality was already improving
rapidly before federalization. The improvements were especially pronounced in
urban areas, which had the worst pollution problems. Sulfur dioxide emissions
declined 40 percent between 1962 and 1969. Smog, a problem first and foremost in
the Los Angeles area, had been Jessening in that region since the 1950s.

National emissions per dollar of gross national product peaked in the 1920s for
sulfur dioxide, the 1930s for the volatile organic compounds and nitrogen oxides that
produce smog, and the 1940s or earlier for particulate matter and carbon monoxide.
At least 70 percent of the reductions between those peaks and the 1997 levels
predated federalization.

Actual data refute claims of a "race to the bottom” and prove that the air was not
getting worse in the years before federalization. Furthermore, federalization seems
not to have accelerated declines in emissions or improvements in air quality for the
most important pollutants.

Another justification for federalization is that pollution can have interstate impacts,
but 30 years of experience show that federalization does not guarantee successful
solutions to interstate problems such as acid rain.

Moreover, several international environmental agreements indicate that
cross-boundary problems can be addressed collegially, without imposed solutions
from above.

The rise and subsequent decline of air pollution during this century tracks well with

the premise that states continually strive to improve their quality of life. In the early
stages of economic development, societies focus on becoming wealthier so that they
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can better afford basic public health and social services like sewage treatment,
electricity and hospitals.

During this period, the environment suffers. Initially, the "race to the top" of the
quality of life is mirrored in a "race to the bottom” of environmental quality.

To continue to improve a society's quality of life, more resources must be devoted to
solving environmental problems. Increased wealth and technological advances
makes this task easier. Thus, environmental degradation is first arrested and then
reversed; that is, society goes through an environmental transition. After the
transition, greater wealth and technology improve rather than worsen environmental
quality. This is borne out in America's environmental evolution: the first
improvements came voluntarily when prosperous households, businesses and
industries started switching from coal and wood to cleaner fuels like oil and
electricity, and began installing more efficient technologies that conserved energy
and raw materials.

Since the rationale for federalization is weak and the nation is past its environmental
transition, devolution of responsibility for air quality to the states is unlikely to roll
back past gains. To ensure that further improvements in environmental quality and
the quality of life go hand in hand, environmental requirements should be fine-tuned
to each state's special circumstance, something impossible with one-size-fits-all
federal regulations. Moreover, the current command-and-control,
pollutant-by-pollutant approach should be replaced with one that would minimize
overall risks to public health and welfare. Emissions trading should be broadened to
allow trading across pollutants. Trading should encourage not just emission
reductions but reductions in risks to health and welfare.

In combating intrastate pollution, the federal government should become an equal
partner with states, with Washington setting idealized goals and states determining
their own schedules and control measures to attain those goals. This is only
appropriate since they will be the major winners or losers from their own actions (or
inaction).

Solutions to interstate pollution problers should be negotiated by the affected states.
Downwind states should be free to accept alternative risk reductions if they would
provide greater benefits. For example, a downwind state might accept funding to
provide some health insurance for its indigent population instead of additional
scrubbers upwind. Because many factors affecting the quality of life are
unquantifiable, optimizing the quality of life should be left to each state's political
process.

| Index of Daily Commentaries | Cato Institute Home |
© 1999 The Cato Institute
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Mr. RYaN. Whether or not Goklany’s historical scholarship is cor-
rect, current reality suggests that States are ready, willing, and
able to exercise greater authority and responsibility for environ-
mental protection.

States today are running most of the clean water programs, clean
air programs, safe drinking water programs, and toxic cleanup pro-
grams Congress created.

According to the Environmental Council of States, States conduct
about 75 to 80 percent of environmental enforcement actions taken
by the EPA and the States combined, including at least 97 percent
of all enforcement inspections.

States also do most of the spending for environmental protec-
tion—a point that should not be overlooked—about $12.5 billion in
fiscal year 1996, which is almost twice as much as the EPA’s entire
budget.

States are prolific environmental legislators, enacting over 700
environmental laws in 1997 alone, at least half of which dealt with
programs not mandated by Federal law. Moreover, 80 percent of
the States have at least one Clean Air Standard that exceeds the
Federal minimum standard, according to a study by the Council of
State Governments.

Clearly, Washington does not have a monopoly on environmental
experience, wisdom, or talent. I am very eager to learn from those
of you who have traveled great distances, who work in the environ-
mental laboratories of democracy.

I would like to thank all the witnesses for participating in today’s
hearing.

[The prepared statement of Hon. Paul Ryan follows:]
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Statement of Vice Chairman Paul Ryan
Subcommittee on National Economic Growth, Natural Resources, and Regulatory Affairs
"Lessons from the Laboratories of Democracy:
Environmental Innovation in the States"

September 13, 2000

In the Almanac of American Politics, 2000, Michael Barone wrote, 'the initiative in
shaping public policy is leeching out of Washington, to the states, the localities, the private
sector." Although Barone primarily had in mind State, local, and private sector achievements in
welfare reform, crime reduction, and wealth creation, an impressive (albeit seldom publicized)
shift in initiative from Washington to the States is also occurring in environmental policy.
Today’s hearing will showcase innovative environmental solutions that may surprise many of us
in Washington -- solutions tested in the "laboratories of democracy," the States.

Today’s panel of witnesses include some of America’s leading environmental policy
innovators. I am very pleased to welcome Langdon Marsh, Director of Oregon’s Department of
Environmental Quality; Jim Seif, Secretary of Pennsylvania’s Department of Environmental
Protection; Karen Studders, Commissioner of Minnesota’s Pollution Control Agency; and Lisa
Polak Edgar, Deputy Director of Florida’s Department of Environmental Protection. Each of you
has a major environmental success story -- or several such stories - to tell. We are eager to learn
why your agency instituted those reforms, what results you have achieved, and what lessons, if
any, your experience offers for other State and Federal policymakers.

1 would also like to extend a warm welcome to North Carolina Representative Joe
Hackney, who chairs the National Conference of State Legislatures’ Environment Committee,
and Lynn Scarlett, Executive Director of the Reason Public Policy Institute. Mr. Hackney will,
among other things, discuss what changes in national policy would encourage the kinds of
environmental success stories our State agency witnesses will be sharing with us today. Ms.
Scarlett’s organization maintains the most comprehensive research program on State
environmental innovation of any think tank in the country. Thank you for your intellectual
leadership.

Finally, [ would like to welcome our Minority witnesses, Erik Olson, Senior Attorney at
the Natural Resources Defense Council, and Christopher Recchia, a Member of the Northeast
States for Coordinated Air Use Management and Deputy Commissioner of the Vermont
Department of Environmental Conservation.

Over the past 30 years, the United States has taken a largely top-down, command-and-control,
one-size-fits-all approach to environmental protection. When the environmental problems facing
this country were of the big and obvious variety -- "haystack" problems like burning rivers, soot-
belching smokestacks, and haphazardly dumped toxic wastes -- the technologically prescriptive,
centralized-from-Washington approach was feasible and reasonably effective.
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However, after three decades, the old approach is beginning to produce diminishing returns and
even, in some cases, counterproductive results. For example, Superfund was an extremely
popular program when it was enacted. Today, most observers acknowledge, Superfund is mired
in litigation, squanders billions of dollars, and yields little discernible benefit to public health.
Another example is the oxygenate requirement for gasoline in the Clean Air Act Amendments of
1990. To meet that mandate, petroleum refiners put MTBE in the gasoline supply. Regrettably,
MTBE is now contaminating groundwater in some areas of the country.

The original centralized, command-and-control approach cannot easily solve today’s
more elusive and dispersed, "needle in the haystack" issues, such as species habitat conservation,
agricultural runoff, and watershed management. Yet, national priorities and methods have
changed little since the Environmental Protection Agency (EPA) was founded in 1970, with its
major focus on point source pollution and traditional toxins.

While Federal environmental policy has largely remained static over the last several decades,
State environmental agencies have been moving to fill the void. States are setting priorities,
developing partnerships with the EPA and the private sector, and achieving measurable results.
States are experimenting with incentive-based programs that foster technological innovation and
encourage companies to go beyond mere compliance. In addition, States are basing
environmental decisions on sound science, risk assessment, and other tools that maximize
benefits with limited resources. Ultimately, States may be the key to successfully solving the
environmental issues of the 21st century.

Of course, the topic of today’s hearing is not without controversy. Some critics of State
environmental performance warn that any shift of authority from Washington to the States will
trigger a "race to the bottom." The critics fear that, absent rigorous control by EPA, the States
will compete for business investment by lowering environmental standards and relaxing
environmental enforcement. In part, such fears are based on the opinion that the States allowed
or even promoted environmental degradation until President Nixon and Congress created the
EPA in 1970 and federalized environmental policy. This reading of the historical record is
questionable.

Recently, using EPA data, Indur Goklany, a manager of science and engineering in the
U.S. Department of Interior, shows that air quality began to improve substantially in the decade
before federalization, especially for pollutants, such as particulate matter and sulfur dioxide,
which were generally recognized as public health problems at the time. Goklany further notes
that between 1960 and 1970, the number of State air quality programs increased from 8 to 50,
and many jurisdictions tightened their air quality standards during that decade. Such actions,
some of which were quite innovative, look more like a race to the top than a race to the bottom. I
would like to request that two of Dr. Goklany’s papers be included in the hearing record.

Whether or not Goklany’s historical scholarship is correct, current realities suggest that
the States are ready, willing, and able to exercise greater authority and responsibility for
environmental protection. States today are running most of the clean water programs, clean air
programs, safe drinking water programs, and toxic cleanup programs Congress created.
According to the Environmental Council of States, States conduct about 75 to 80 percent of
environmental enforcement actions taken by EPA and the States combined, including at least 97
percent of all enforcement inspections. States also do most of the spending for environmental
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protection -- about $12.5 billion in Fiscal Year 1996, almost twice as much as EPA’s entire
budget.

States are prolific environmental legislators, enacting over 700 environmental laws in
1997 alone, at least half of which dealt with programs not mandated by Federal law. Moreover,
80 percent of the States have at least one Clean Air Standard that exceeds the Federal minimum
standard, according to a study by the Council of State Governments.

Clearly, Washington does not have a monopoly on environmental experience, wisdom, or
talent. I am eager to learn from those who work in the environmental laboratories of democracy,
and I would like to thank all the witnesses for participating in today’s hearing.
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Mr. KuciNIiCcH. Thank you very much, Mr. Chairman. I appre-
ciate the fact that this hearing is being held on State innovations
in environmental policy.

I welcome all the witnesses to our committee room.

Today we are going to hear from a few of the States that have
taken the lead in finding new and innovative ways to more effi-
ciently and effectively implement our environmental laws. Many of
these programs are still in the testing phase; however, they hold
ahgreat deal of promise and I am looking forward to hearing about
them.

We will hear about States that are shifting resources to regional
offices that are better suited to address local issues, States that are
shifting their focus to the results of environmental protections in-
stead of the process, States that are focusing on incentives instead
of punishment, and States that are working together to implement
changes that would not be feasible if only applied within one
State’s borders. All of these ideas are worth exploring and I look
forward to hearing about them.

Mr. Chairman, because different States have different environ-
mental problems, they should be able to target local priorities. In
addition, States often have expertise in local issues and can more
easily consult with the people in the affected community. They are
laboratories for new ideas—some of which will work well for that
one State and other ideas which may improve environmental per-
formance across the Nation.

In many respects, the Federal Government has recognized the
important role of the States. A number of Federal laws call for the
Environmental Protection Agency to delegate to the States primary
responsibility for program implementation. States have assumed
responsibility for approximately 70 percent of the programs eligible
for delegation. The administration has passed a federalism Execu-
tive Order encouraging State participation in the development and
implementation of Federal law. In addition, it has established pro-
grams like the National Environmental Performance Partnerships
System which provide greater flexibility and encourage better com-
munication between the Federal and State governments. Although
there is still room for improvement, we should not forget that the
current system of national environmental laws has been a great
success.

Mr. Chairman, many States have invested in a cleaner environ-
ment by passing laws that are more stringent than Federal mini-
mum standards. And others, like the ones we will hear about
today, are taking the lead in developing environmentally sound in-
novations. Nevertheless, not every State has made the same com-
mitment to a cleaner environment. In fact, by 1995, 19 States have
adopted some version of a clause which prevents the States from
adopting rules that are more stringent than Federal standards.
States often need a nudge from the Federal Government. For in-
stance, when there were significant outbreaks from
cryptosporidium in tap water, and over 100 people died, no State
adopted a cryptosporidium standard until the Federal EPA man-
dated one.

We should not forget the basic fact that pollutants are carried in
the air, rivers, lakes, rain, crops and otherwise across State lines.
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And, in some cases, the polluter causes greater damage in neigh-
boring States than in its own home State.

The Federal Government needs to stay involved in environ-
mental protection in order to: address interstate transportation of
pollution; establish and enforce minimum standards; ensure a level
playing field so one State does not gain an unfair advantage over
others; help States develop environmental protection plans that are
effective and efficient; provide a means of sharing technologies and
expertise; enforce the law when local political pressures or the lack
of resources or expertise makes it difficult for States to enforce the
law; and prevent a “race to the bottom” when States lower environ-
mental standards in order to court business.

In conclusion, Mr. Chairman, I look forward to hearing about im-
portant State innovations and what we can do to encourage States
to develop and implement successful ideas. However, I would like
to do so in a manner that recognizes the Federal Government’s crit-
ical role in protecting the public health and the environment.

I ask unanimous consent to include relevant materials in the
record and I thank the chair.

Mr. RyaN. Without objection.

[The prepared statement of Hon. Dennis J. Kucinich follows:]
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Statement of Rep. Dennis Kucinich
Ranking Minority Member
September 13, 2000
State Environmental Innovations

Mr. Chairman, thank you for holding this hearing on

state innovations in environmental policy.

Today we are going to hear from a few of the states that
have taken the lead in finding new and innovative ways to
more efficiently and effectively implement our environmental
laws. Many of these programs are still in the testing phase;
however, they hold a great deal of promise and | am looking

forward to hearing about them.

We will hear about states that are shifting resources to
regional offices that are better suited to address local
issues, states that are shifting their focus to the results of
environmental protections instead of the process, states that
are focusing on incentives instead of punishment, and
states that are working together to implement changes that
would not be feasible if only applied within one state’s

borders. All of these ideas are worth exploring and | look
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forward to the testimony.

Mr. Chairman, because different states have different
environmental problems, they should be able to target local
priorities. In addition, states often have expertise in local
issues and can more easily consult with the people in the
affected community. They are laboratories for new ideas --
some of which will work well for that one state and other
ideas which may improve environmental performance across

the nation.

In many respects, the federal government has
recognized the important role of the states. A number of
federal laws call for the Environmental Protection Agency
(EPA) to delegate to the states primary responsibility for
program implementation. And states have assumed
responsibility for approximately 70% of the programs eligible
for delegation. The Administration has passed a Federalism
Executive Order encouraging state participation in the
development and implementation of federal law. In addition,
it has established programs like the National Environmental

Performance Partnerships System (NEPPS) which provide
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greater flexibility and encourage better communications
between the federal and state governments. Although there
is still room for improvement, we should not forget that the
current system of national environmental laws has been a

great success.

Mr. Chairman, many states have invested in a cleaner
environment by passing laws that are more stringent than
federal minimum standards. And others, like the ones we
will hear about today, are taking the lead in developing
environmentally sound innovations. Nevertheless, not every
state has made the same commitment to a cleaner
environment. In fact, by 1995, nineteen states had adopted
some version of a clause which prevents the state from
adopting rules that are more stringent than federal
standards. States often need a nudge from the federal
government. For instance, when there were significant
outbreaks from cryptosporidium in tap water, and over 100
people died, no state adopted a cryptosporidium standard
until the federal EPA mandated one.
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We should not forget the basic fact that pollutants are
carried in the air, rivers, lakes, rain, crops and otherwise
across state lines. And, in some cases, the polluter causes
greater damage in neighboring state than in its own home

state.

The federal government needs to stay involved in
environmental protection in order to:
* address interstate transport of pollution,
* establish and enforce minimum standards,
* ensure a level playing field so one state does not gain an
unfair advantage over others,
* help states develop environmental protection plans that are
effective and efficient,
* provide a means of sharing technologies and expertise,
* enforce the law when local political pressures or the lack of
resources or expertise makes it difficult for states to enforce
the law, and
* prevent a “race to the bottom” when states lower

environmental standards in order to court business.
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In conclusion, Mr. Chairman, | look forward to hearing
about important state innovations and what we can do to
encourage states to develop and implement successful
ideas. However, | would like to do so in a manner that
recognizes the federal government’s critical role in

protecting the public health and the environment.

Mr. Chairman, | ask unanimous consent to include

relevant materials in the record.

I am looking forward to hearing from the witnesses.
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Mr. RYAN. Mr. Sanders.

Mr. SANDERS. Thank you very much, Mr. Chairman, for holding
this important hearing. I am especially pleased that a fellow Ver-
monter will be testifying on your panel, Chris Recchia, the deputy
director of the Vermont Air Pollution Program.

Mr. Chairman, I realize that the focus of this hearing will be on
environmental initiatives in the States. The premise, as I under-
stand it, is that giving States as much flexibility as possible in
combating pollution is the best approach to take. Mr. Chairman, I
do not fully believe in this premise and let me tell you why.

Nationwide, more than 30 percent of residents still live in re-
gions with poor air quality. Vermont is no exception. Even though
Vermont has some of the toughest air quality standards in the Na-
tion, our health and the health of our forests, lakes and streams
continues to suffer from acid rain, ozone haze, mercury and dioxin
deposition.

This pollution is not coming from the State of Vermont. So the
State of Vermont could do everything that it possibly could to cor-
rect the problem. It would not succeed. This pollution is a result
of pollution from outdated fossil fuel power plants in different
States.

So, I think that is why we need a national perspective as well
as encouraging States to develop their own local initiatives.

In other words, the biggest threats to Vermont’s environment are
not under the control of Vermont. In some ways they are, but often
they are not. They arrive in the winds in the form of air pollution
emitted in other States.

Vermonters have a proud tradition of protecting our environ-
ment. Yet despite this proud tradition of environmental steward-
ship, we have seen how pollution from outside our State has af-
fected our mountains, lakes and streams.

Acid rain caused from sulfur dioxide emissions outside Vermont
has drifted through the atmosphere and scarred our mountains and
poisoned our streams.

Mercury has quietly made its deadly poisonous presence into the
food chain of our fish to the point where health advisories have
been posted for the consumption of several species.

Despite Vermont’s own tough air laws and small population, the
EPA has considered air quality warnings in Vermont that are com-
parable to emissions consistent for much larger cities.

Silently each night, pollution from outside Vermont seeps into
our State and our exemplary environmental laws are powerless to
stop or even limit the encroachment.

The Clean Air Act of 1970 was a milestone law, which estab-
lished national air quality standards for the first time and at-
tempted to provide protection of populations who are affected by
emissions outside their own local and State control.

While the bill has improved air quality, there is a loophole in the
law that needs to be fixed. More than 75 percent of the fossil fuel
fired plants in the United States began operation before the 1970
Clean Air Act was passed. As a result, they are “grand fathered”
out from under the full force of its regulations.

To end this loophole, I am a co-sponsor of the Clean Smokestacks
Act introduced by Mr. Waxman. I am also a co-sponsor of the Clean
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Power Plant Act introduced by Mr. Allen to crack down on mercury
pollution. Congress must pass these laws as quickly as possible.

Another important Federal environmental regulation that must
be strengthened deals with the Corporate Average Fuel Economy
[CAFE] standards. These standards are especially important today
when American cars and light trucks are responsible for consuming
40 percent of the oil used in the United States.

Twenty-five years ago Congress passed, with bipartisan support,
the simple provision requiring cars and light trucks to go further
on a gallon of gasoline. This sensible and efficient law, which was
signed by President Gerald Ford, created a standard for the num-
ber of miles per gallon that cars and trucks must meet.

In retrospect, it was one of the most successful environmental
laws of all time, a Federal law signed by a Republican President.

CAFE standards helped curb climate change by keeping millions
of tons of carbon dioxide out of the atmosphere. They also cut pollu-
tion, improve air quality and help polluted regions achieve the
goals of the Clean Air Act. CAFE standards provide an efficient
and relatively painless way of achieving a cleaner and safer envi-
ronment for all Americans.

The CAFE standards program is a bargain for Americans be-
cause it saves them money. I think most of us know that.

Let me just conclude, Mr. Chairman, by suggesting that I think
it is important that we learn what various States around this coun-
try are doing, that we learn from each State. I am proud of the en-
vironmental record of the State of Vermont.

But I do wish to emphasize that while we learn from each State,
it would be irresponsible to suggest that the Federal Government
does not have a very, very important role in protecting our environ-
ment.

I ‘ﬁlank you, Mr. Chairman, for the opportunity to make those re-
marks.

Mr. RyaN. I thank you, Mr. Sanders. I thank you for your pas-
sion on this issue as well.

I would also ask wunanimous consent that Representative
Chenoweth-Hage’s statement be included in the record. Without ob-
jection.

[The prepared statement of Hon. Helen Chenoweth-Hage fol-
lows:]



30

Statement of Congressman Helen Chenoweth-Hage
Subcommittee on National Economic Growth,
Natural Resources and Regulatory Affairs
Committee on Government Reform
B377 Rayburn House Office Building
September 13, 2000

Thank you Chairman McIntosh, I would like to thank the Subcommittee for holding this
hearing, “Lessons From the Laboratories of Democracy: Environmental Innovation in the
States.” This is a timely and important topic.

As you know, I come from the First District of Idaho and therefore have an intense
interest in environmental regulation by the federal government. Recently, my own district and
state witnessed a tragedy caused by a one size fits all policy of the federal government. I’m sure
that you know I am referring to the forest fires that devastated my state and the West in general.
If the federal; government had simply allowed Idaho to manage the land within its borders, this
would not have occurred. Reasonable thinning and selective logging would have prevented the
devastation that we witnessed. My own Subcommittee on Forest and Forest Health had fifteen
hours of hearing on this very topic. I was surprised that anyone was willing to defend the federal
government’s mismanagement of the forests.

Mr. Chairman, many people have noted over the years that federal environmental
regulations often cause more problems than they solve. The requirement to include MTBE in
gasoline is a perfect example. When initially formulated, this requirement was supposed to
ensure cleaner air. Unfortunately, the warnings that MTBE would also cause groundwater
contamination were ignored. Concurrently, some states had developed their own guidelines that
would have moved the nation toward cleaner air without corrupting our groundwater. But, the
were unable to implement this because a bureaucratic one size fits all policy was mandated by
the federal government.

Furthermore, vast quantities of research have been conducted since the passage of the
Clean Air Act that indicates this legislation may never have been needed in the first place.
Clean, clear, hard science indicates that the most rapid advancements in clean air occurred before
the passage of this act. It was only when this act was passed did the rate of cleaning the air
diminish. Mr. Chairman, at this time I would like to ask unanimous consent to insert into the
record two articles that explain the effects of the Clean Air Act.

Mr. Chairman, I am looking forward to hearing from our witnesses today and hearing
about state based initiatives that have been successful in ensuring some true environmental
reform. The quest for power through regulating is something that the federal government is
clearly guilty of. As we saw in the Soviet Union, it is the nature of centrally-planned large-scale
bureaucracies to fight innovation, fight decentralization, and to fight the distribution of power.
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Mr. Chairman, I would like to thank you again for taking the time to examine these
critical issues. Without leadership on these issues, the American people face a dark future where
federally employed environmental puppeteers will be able to simply play loose and fast with our
lives and healith.

Thank you, Mr. Chairman.
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Mr. RYAN. First, let me swear in all the witnesses. Would each
of you please stand?

[Witnesses sworn.]

Mr. RYAN. We will begin with Representative Hackney.

STATEMENTS OF JOE HACKNEY, NORTH CAROLINA STATE
REPRESENTATIVE, CHAIRMAN, ENVIRONMENT COMMITTEE,
NATIONAL CONFERENCE OF STATE LEGISLATURES; LYNN
SCARLETT, EXECUTIVE DIRECTOR, REASON PUBLIC POLICY
INSTITUTE; JIM SEIF, SECRETARY, PENNSYLVANIA DEPART-
MENT OF ENVIRONMENTAL PROTECTION; LANGDON MARSH,
DIRECTOR, OREGON DEPARTMENT OF ENVIRONMENTAL
QUALITY; KAREN STUDDERS, COMMISSIONER, MINNESOTA
POLLUTION CONTROL AGENCY; LISA POLAK EDGAR, DEP-
UTY DIRECTOR, FLORIDA DEPARTMENT OF ENVIRON-
MENTAL PROTECTION; ERIK OLSON, SENIOR ATTORNEY,
NATURAL RESOURCES DEFENSE COUNCIL; AND CHRIS-
TOPHER RECCHIA, DEPUTY COMMISSIONER, VERMONT DE-
PARTMENT OF ENVIRONMENTAL CONSERVATION

Mr. HACKNEY. Mr. Chairman and members of the subcommittee,
I am Representative Joe Hackney, Speaker Pro Tem of the North
Carolina House.

I appear before you today on behalf of the National Conference
of State Legislatures. I currently serve as the Chair of NCSL’s En-
vironment Committee of the Assembly on Federal Issues.

NCSL is a bipartisan organization representing all State legisla-
tors from all 50 States and our Nation’s commonwealths, terri-
tories, possessions, and the District of Columbia.

The focus of NCSL’s policies and advocacy activity is the preser-
vation of State authority, protection against costly unfunded man-
dates, the promotion of fiscal integrity and the development and
maintenance of workable Federal-State partnerships.

I appreciate the invitation to speak to you today about the Fed-
eral-State relationship and the changes needed to assist States in
further protecting and enhancing environmental quality.

Let me say first of all that NCSL urges the Federal Government
to renew its commitment to the Federal-State relationship in envi-
ronmental protection. For nearly 40 years, Federal environmental
laws have recognized the primacy of State governments.

From the very first Federal law, Congress determined that
States and local governments were in an optimal position to imple-
ment environmental standards that are established by the Federal
Government.

States acting in partnership with the Federal Government play
an indispensable role in a mutual effort to protect natural re-
sources and combat environmental degradation and pollution.

New environmental problems have arisen and new approaches
are required. Except for the amendments to the Safe Drinking
Water Act of 1996 and the Clean Air Act in 1990, most of our
major environmental acts were last visited in the 1980’s.

Although during that time we have made great progress, a sig-
nificant amount of pollution no longer comes from the end of a
pipe, but from some other source. We think improvements are
needed.
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We want to urge Congress to use this hearing as the first step
in a new commitment to the Federal-State partnership for the 21st
century.

We urge Congress and the new administration to work with
NCSL and its Assembly on Federal Issues to convene regular sum-
mits of State, Federal and local lawmakers, administrators and
other stakeholders to identify areas of our Nation’s environmental
law that are outdated, ways in which current laws and regulations
can be modernized, and tools to improve the Federal-State relation-
ship.

It is time to move forward to the 21st century level in protecting
our water and air. Together we need to identify smarter goals and
strategies for keeping pollutants out of the water or air.

We need to make much more progress in reducing the emissions
from power plants and other stationary sources.

We need to continue and expand upon the progress we have
made in reducing mobile emissions. NCSL was a strong supporter
of the move to low-sulfur gasoline. I might note that my State,
North Carolina, was moving along on that track before EPA acted
as well.

We need to pay more attention as a Nation to whether the ways
in which we grow our economy can have positive rather than nega-
tive effects on environmental protection. For example, we need to
do a better job of preserving farms and open space as we grow.

Together, we can move so much further ahead. The people expect
us to lead in these matters and NCSL would be pleased to be a
part of this effort.

Let me make a few points in summarizing the rest of my testi-
mony. No. 1, we commend the EPA in its efforts to encourage
States to develop innovative approaches. We don’t always find that
those efforts work or are realized, but we support a more formal-
ized working relationship between the States and the EPA which
recognizes the role of the States and their agencies as partners in
the decisionmaking process as contemplated in the original envi-
ronmental statutes.

Second, and this is important, I think, in the context of what oth-
ers are going to say today, we recognize and support the role of the
Federal Government in establishing uniform national environ-
mental standards. But States must always have the right to go be-
yond these standards and use their creativity to pursue novel solu-
tions to identified problems.

In fact, in North Carolina our concentrated animal feeding oper-
ations laws are more comprehensive then EPA’s. And we are mov-
ing ahead with research at the North Carolina State University to
try and do the best job we can with that problem.

Third, improved flexibility. States have a compelling interest in
the uniform application and enforcement of Federal laws in order
to prevent pollution havens and prevent States with lax enforce-
ment from obtaining unfair economic advantages.

But, States need as much administrative flexibility as possible,
consistent with superior protection of our environment to achieve
environmental protections. Several examples are given in the writ-
ten text.
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Next, let me mention just briefly a greater Federal role when it
comes to interstate pollution. We have to address interstate pollu-
tion. We are, at our December meeting, going to take up some as-
pects of that problem. We invite the participation of the Congress.

We oppose any preemption attempts. We do not believe central-
ized decisionmaking in Federal courts for compensation for land
use and other regulatory actions represents something that you
should get into. That would be a major threat to our constitutional
system of federalism.

Improving the efficiency of the State and local process is an issue
for State legislatures, not the Congress.

We continue to oppose unfunded mandates.

Let me just say in closing that the Federal-State partnership has
been in many respects a success story. The public interest has been
well served.

Environmental standards—health-based air quality standards,
water quality criteria which supports swimming, fishing, drinking
and biological needs—all of these have given States environmental
objectives that they can share, and each State can then implement
programs by delegation to solve those problems.

I appreciate the opportunity to appear before you today on behalf
of the National Conference of State Legislatures. I welcome your
questions on this testimony.

[The prepared statement of Mr. Hackney follows:]
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Congressman Ryan and members of the Subcommittee on National Economic Growth,
Natural Resources, and Regulatory Affairs, I am Representative Joe Hackney from North
Carolina. I appear before you today on behalf of the National Conference of State
Legislatures (NCSL). I currently serve as the Chair of NCSL’s Environment Committee

of the Assembly on Federal Issues.

NCSL is a bipartisan organization representing all state legislators from all 50 states and
our nation’s commonwealths, territories, possessions and the District of Columbia. The
focus of NCSL’s policies and advocacy activity is the preservation of state authority,
protection against costly unfunded mandates, the promotion of fiscal integrity and the
development and maintenance of workable state-federal partnerships. I appreciate the
invitation to. speak to you today about the federal-state relationship and changes needed in
federal laws, regulations and policies to assist states in further protecting and enhancing

environmental quality.

The State-Federal Relationship in the 21% Century.

First and foremost, NCSL urges the federal government to renew its commitment to the
federal-state relationship in environmental protection. For nearly 40 years, federal
environmental laws have recognized the primacy of state governments. From the very
first federal law, Congress determined that states and local governments were in an
optimal position to implement environmental standards that are established by the federal

government. Thus states, acting in partnership with the federal government, play an



37

indispensable role in a mutual effort to protect natural resources and combat

environmental degradation and pollution.

But, new environmental prob]éms requiring new approaches have appeared without
sufficient review of the laws intended to deal with them. Except for the amendments to
the Safe Drinking Water Act of 1996 and the Clean Air Act in 1990, most of our major
environmental acts were last visited in the 1980s—the Clean Water Act in 1987,
Superfund in 1986 and RCRA in 1984. Although during that time we have made great
progress in reducing point source pollution, a significant amount of pollution no longer
comes from the end of a pipe at a factory, or publicly owned treatment works, but from

pollution draining from parking lots, lawns and farms—nonpoint sources.

Clearly, improvements are needed.

NCSL urges Congress to use this hearing as the first step in a new commitment to the
federal-state partnership for the 21% century. NCSL urges Congress and the new
Administration to work with NCSL and its Assembly on Federal Issues to convene
regular summits of state, federal and local lawmakers, administrators and other
stakeholders to further identify: 1) areas of our nation’s environmental law that are
outdated (for instance, the Low-Level Radioactive Waste Policy Act of 1980 and the
Low-Level Waste Policy Amendments Act of 1985, which NCSL has examined and
found to be out of step with current needs); 2) specific goals to address environmental

protection in the 21* century; 3) ways in which current laws and regulations can be
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modernized; and 4) tools to improve the federal-state relationship on environmental

protection.

1t is time to move forward to the 21% century level in protecting our water and air.
Together we need to identify smarter goals and strategies for keeping pollutants from the
waste stream so that they never reach our water or air. We need to make much more
progress in reducing the emissions from power plants and other stationary sources. We
need to continue and expand upon the progress we have made in reducing mobile
emissions. (NCSL was a strong supporter of the move to low-sulfur gasoline.) And, we
need to pay more attention as a nation to whether the ways in which we grow our
economy can have positive rather than negative effects on environmental protection. For
example, we need to do a better job of preserving farms and open space as we grow. We
need to take advantage of best or model practices implemented by states and local
governments. Together, we can move so much further ahead. The people expect us to

lead in these matters, and NCSL would be pleased to be a part of this effort.

Communication with Congress and the EPA.

NCSL commends the Environmental Protection Agency’s (EPA) Office of the
Administrator and its efforts to encourage states to develop innovative approaches to new
environmental concerns. The establishment of Project XL and the National
Environmental Performance Partnership System (NEPPS) are just two examples of

programs established by the EPA in an attempt to provide states the needed flexibility to
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improve environmental quality. But, in many cases, the benefits of these programs

cannot be fully realized.

As previously stated, NCSL encourages Congress to modernize and improve our nation’s
body of environmental law, taking into consideration the fact that states have unique

needs and often are best suited to develop their own solutions to meet federal standards.

NCSL urges Congress and the EPA to communicate regularly and directly with state
legislators on proposed federal legislation and regulations to ensure state input and to

anticipate and provide for the technical assistance and funding necessary for compliance.

NCSL acknowledges that the President’s Executive Order 13132 on Federalism has
resulted in improved communication between the EPA and states. The benefits of
federalism, however, have not been fully recognized. Although over 70 percent of
environmental programs have been delegated to the states, under the current regulatory
process, states’ concerns are often ignored or subordinated. NCSL supports a more
formalized workiﬁg relationship between states and the EPA which recognizes the role of
states and their agencies as partners in the decision making process as contemplated in the

original federal environmental statutes.
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Uniform National Environmental Standards.
NCSL recognizes and supports the role of the federal government in establishing uniform
national environmental standards, but states must always have the right to go beyond

these standards and use their creativity to pursue novel solutions to identified problems.

NCSL urges Congress to ensure that effluent and emission standards and other control
strategies are performance-based. And as strategies are being developed to meet new
environmental concerns, NCSL encourages Congress and the EPA to pay particular
attention to the voices of the states’ expertise and experience, as well as the stakeholders

and the public at large.

One good example of the value of the states’ experience is in the regulation of
concentrated animal feeding operations (CAFOs). Under the Clean Water Act, animal
feeding operations that have more than 1,000 animal units qualify, on size, as CAFOs and
are required to adhere to Section 402 permitting requirements. In an environmentally
sensitive area such as the wetlands of coastal North Carolina, it may be appropriate for
the state permitting authority to work with operators of these facilities to develop stricter
or more comprehensive nutrient management plans, regulate or prohibit lagoon
discharges and exercise strict oversight of the facility. By contrast, a Midwestern state
such as Illinois may wish a different approach. In fact, in North Carolina our CAFO
program is more comprehensive than the EPA’s program. We regulate CAFOs down to
250 animal units. In our state, we have learned that arbitrary size limits are not

appropriate.
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The federal government should adopt performance-based standards that prescribe the end
to be accomplished and leave the means of obtaining the end up to individual states. In
return for this level of autonomy, the federal government should adopt a system of
performance audits and objectively quantifiable benchmarks that would allow the federal
government to certify state performance results in meeting uniform minimum federal

standards.

NCSL understands that EPA will propose rules in December of this year to: 1) expand the
Effluent Limitations Guideline to cover land application; 2) include dry poultry
operations and stand alone immature animal operations; 3) eliminate the 25 year, 24 hour
storm exemption; 4) require permit nutrient plants similar to Comprehensive Nutrient
Management Plans called for in the Join USDA/EPAUnified Strategy; 5) eliminate the
term “animal unit;” 6) eliminate the mixed animal multiplier; 7) include facility closure
requirements; and 8) include a duty to apply (if defined as a CAFO the facility must apply
for a permit). NCSL calls for close federal-state cooperation in the adoption of these

rules.

NCSL urges Congress and the Administration to continue to work with the states to
define environmental and health problems associated with CAFOs to identify and
establish responsible effluent control options. Further research, such as that under way at
North Carolina State University, is vital to this effort, and Congress should support these

efforts with research funding. Federal CAFO regulations should only be modified if



42

existing requirements are proven to be inadequate when properly enforced. Existing state
programs should be taken into account at all times. Any new or amended federal water
quality rules that impose new responsibilities on states with respect to CAFOs should also
be accompanied by adequate federal funding and should not preempt existing state
programs. States should retain the right to have standards that are equal to or more

stringent than the national rules.

Improved Flexibility.

As seen from the example above, states need the necessary flexibility to develop
programs that meet their unique needs. Let me be clear that NCSL is not asking for
flexibility in the federal standards themselves. States have a compelling interest in the
uniform application and enforcement of federal laws in order to prevent pollution havens
and to preveﬁt states with lax enforcement from obtaining unfair economic advantages.‘
States need as much administrative flexibility as possible, consistent with superior
protection of our environment, in order to achieve environmental protections in the most

cost effective and efficient manner.

For example, small rural states often face obstacles—fewer resources and an aging
infrasture—when it comes to compliance with regulatory mandates. Nonetheless, all
states are subject to the same requirements. But through the use of innovative
approaches, these same states are successfully addressing their environmental concerns at

a lower cost.
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Take Nebraska as an example. Nebraska’s Mandates Management Initiative assists the
local governments to comply with state and federal environmental laws and regulations in
the most cost-effective manner. Just one example of the program’s successes includes a
water conservation strategy in the village of Beerer. Instead of adding additional well
capacity and wastewater treatment capacity at a cost of $600,000 the village is looking to

reduce total water usage by up to 45 percent.

NCSL encourages Congress to provide states the needed authority to seek approval from
the EPA for alternative programs to those mandated under the federal authorizing statute,
but only where it is clear that superior and enhanced environmental results can be

achieved.

States need to be provided more options and flexibility in order to use limited staff and
resources more cost effectively, targeting these resources to high-priority issues, so long
as we continue to move toward better environmental protection.

Other examples of innovative state programs include:

New Jersey’s industrial facility permitting programs that combines air, water and

hazardous waste permits into a single permitting process.
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Pennsylvania has established a number of initiatives to assist in the cleanup of

brownfields.

= The Industrial Sites Reuse Program provides loans and grants to municipalities and
private entities for site assessment and remediation. A maximum of $200,000 is
available for site assessment, or $1 million for remediation per year; all require a 25%
match. Loans carry a 2% rate for terms up to 5 years (for assessments) or 15 years
(for remediation).

» The Infrastructure Development Program provides public and private developers with
grants and loans for site remediation, clearance, and new construction, up to $1.25
million per project at 3% interest for 15 years.

e The Brownfield Inventory Grant (BIG) program grants up to $50,000 to cities and
development authorities to carry out brownfield inventories.

o The Keystone Opportunity Zones are newly designated areas (economically
depressed) where all property taxes at a brownfields redevelopment site may be
forgiven for up to 12 years.

o The Job Creation Tax Credit Program provides a tax credit of $1000 per new job
created at a brownfield site to firms who increase employment by 25 jobs or 20%

within three years from start date.

The Montana Legislature has enacted two innovative state Superfund-related statutes.
The Voluntary Cleanup and Redevelopment Act (VCRA) allows a facility required to
undergo remediation to use a voluntary cleanup process as an alternative to the more

stringent requirements under the state's Superfund law. To be eligible, the applicant must
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prepare an environmental assessment of the site, propose a remediation plan, and obtain

the written consent of the current owners of the facility. The Montana Department of

Environmental Quality (DEQ) has the flexibility to accept different cleanup level options,

which may be less than for the property's highest and best use. The incentives for the

applicant include:

¢ DEQ will not take remediation actions if the applicant has an approved voluntary
cleanup plan and is diligently implementing the plan.

* A person does not have to be a potentially liable person (PLP) to start cleanup, which
allows a potential purchaser of the land to have a role.

* Liability protection is provided.

* There is an expedited review and approval process.

» The voluntary cleanup plan is less expensive to prepare than a traditional Superfund
plan, .

* The applicant submits proposed cleanup levels.

® There are specific closure provisions, which provides greater certainty to the person

undertaking cleanup activities.

The second statute, the Controlled Allocation of Liability Act (CALA), addresses
remediation of orphan sites (those for which a portion of the liability is attributable to a
bankrupt party). CALA provides an alternative to the strict, joint and several Lability
provisions found in state Superfund laws, which require PLPs to pay the total cleanup
costs. Under CALA, a PLP who pays the cleanup costs of the orphan's share of expenses

can seek reimbursement from a state fund (currently capitalized at $3 million).

11
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And in my own state, North Carolina, in 1996 we established the Clean Water
Management Fund to be used to improve water quality by acquiring wetlands and stream
buffers and by stream restoration. This year the legislature increased appropriations to
the Fund from $30 million per year to $100 million per year over the next three years. An

increased federal role in funding such efforts is needed.

NCSL urges Congress and the EPA to provide the states with the regulatory tools,
incentives or financial support to further their efforts. Imagine the progress the state of
North Carolina could make if our federal partners provided the Clean Water Management

Fund with a $1 to $1 match. T ask the Congress to provide such a match.

Federal law, for lack of flexibility, sometimes impedes our progress. Take brownfields as
an example. States have primary responsibility for brownfields redevelopment programs.

States should be allowed more flexibility to tailor programs to meet their unique needs

In the absence of a change in the federal law, however, states have difficulty in
immunizing a property owner or developer from Hability or a future cleanup
responsibility. As a result, clean up and redevelopment opportunities are lost as well as

new jobs, new tax revenues, and the opportunity to manage growth,
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‘We have had numerous brownfields bills go nowhere the past two Congresses—yet there
is consensus that “something” must or should be done. We stand ready to assist in

finding a sotution.

‘When Federal Law Contrels.

A greater federal role is needed when it comes to interstate pollution. Take for example
mercury pollution in Maine. Two-thirds of Maine’s mercury pollutants come from out of
state sources. And despite extremely strict state regulations, all of its lakes post warmings
to the effect that women of childbearing age and children should not eat the fish from
those lakes or ponds. Although one solution is a source reduction approach that-
eliminates mercury from consumer products, states have a tough time intervening in those
markets (although states such as Vermont, Mimnesota and now Maine are doing just that
by regulating mercury lamps, automobiles, thermometers and other products). Moreover,.
states attempting such regulations often face challenges by the industry based on

preemption and interstate commerce arguments.

NCSL urges Congress to work with the states—either individually or regionally--to
develop solutions to this growing problem. Our members will be discussing the issue of
interstate transport of pollutants during our winter meeting of the Assembly on Federal
Issues and Assembly on State Issues, here in Washington, December 12-15. We welcome

the participation of Congress in those discussions.

13
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Prohibit Preemption of State Law.

In order to ensure state flexibility, NCSL opposes any attempt to preempt state law or
any attempt to preempt or circumvent the authority of state courts and local
administrative bodies. Proposed federal legislation that would centralize decision-making
in the federal courts for compensation for land use and other regulatory actions represents
2 major threat to our Constitutional system of federalism. Improving the efficiency of the
state and local judicial process is an issue for state legislatures, not Congress. Land use
and regulatory policy must remain a primary responsibility of the states. The authority of

state courts must be preserved.

Prohibit Unfunded Mandates.
NCSL also urges Congress to ensure that all environmental standards are based on sound
public policy decision making, taking into consideration the financial impact on the

states, and avoiding any unfunded mandates.

Let me again make it clear that NCSL supports Congress and the EPA setting uniform
national environmental standards. But the states wish to make clear that appropriate

federal resources to ensure successful implementation should be provided.
In addition, Congress and the EPA must ensure that states continue to receive adequate

funding to cover all costs of program management including monitoring. This is

particularly applicable for the states’ drinking water and wastewater revolving funds.

14
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The establishment of the State Revolving Funds (SRF), under the Clean Water Act, is just
one example of an effective delegation of authority from federal to state governments
while providing funds to meet mandates. Instead of the federal government providing
grants to municipalities to fund wastewater treatment plants, the Fund provides seed
money to states for low-interest loans to local governments. During the first decade of
the program (1987-1997), nearly 5,700 projects were funded. More than half of the states
leveraged their SRF, generating an additional $8.4 billion in revenue for low-interest
loans that typically carry interest 2.5 to 3.5 percent below the market average. The “State
Loan Fund” (drinking water treatment revolving loan fund) established with the
amendments to the Safe Drinking Water Act in 1996 further enhances states’ abilities to

use a flexible approach to cleaning up our nation’s waters.

NCSL commends Congress for its passage of PL 104-4, the Unfunded Mandate Reform
Act of .1 995 (UMRA). UMRA has raised awareness to the problem of unfunded
mandates, improved federal accountability and enhanced consultation between the federal

government, states and localities.

NCSL recognizes, however, that UMRA does not solve all of the problems associated
with unfunded mandates. Title I—requiring administrative agencies to consult with state
governments and provide for regulatory accountability and reform—has been effective in
improving our communications with the EPA but only marginally effective in reducing

costly and administratively cumbersome rules and regulations on states and localities.

15
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NCSL urges Congress to ensure full compliance with the federal assessment requirement

under UMRA. Concerns have been raised over the EPA’s cost benefit analysis process.

The EPA’s recent TMDL rule is just one example. The TMDL initiative is a step
forward, but the General Accounting Office (GAO) said on June 21, 2000, that it found in
its review of the EPA’s TMDL proposal, “ ... limitations with EPA’s economic analyses
of the proposed regulations for the TMDL ... “ and disagreed with EPA in that, “... the
agency’s analyses adequately supported its determination under the Unfunded Mandates
Reform Act of 1995 that more detailed analyses of costs, benefits, and alternatives were
not needed ...” The GAO disagreed with EPA’s conclusion that the annual costs of the
regulation would not exceed the $100 million threshold set forth in UMRA. This matter

merits revisiting.

NCSL also urges Congress to examine the role of the regional EPA offices. The
opportunity may exist to eliminate duplicative efforts, thereby making additional

resources available to the states.

Improved Accountability and Enforcement.

NCSL does, however, recognize the challenge to maintain accountability. NCSL
supports consistent, uniform and vigorous federal enforcement of environmental laws to
deter non-compliant behavior and to reward those who are acting in compliance with such

laws.

16
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At the same time, NCSL would like to ensure that enforcement does not become a goal,
but remains a tool to reach our mutual goal---a cleaner environment. NCSL urges
Congress to have the EPA establish a system to count more meaningful examples of

enforcement—not just fines and penalties.

NCSL welcomes the EPA’s oversight role. But state officials often struggle with our
partnership. Let me give you an example. In North Carolina we have implemented a
good strategy to reduce poliution in the Neuse River Basin---a 30 percent reduction in
nitrogen over a five-year period. Three years ago when we first developed the program,
we brought all of the stakeholders to the table, and we informed the EPA of our plans.
We made some tough decisions, adopted some rules and are now three years into the

program and we are on track to meet our goal.

Now, years into the program, the EPA has raised concerns and our program is subject to
overhaul and review. In the context of an appropriate federal-state partnership, such
concerns should be expressed at the outset of our aggressive state efforts to address our

problems.

In closing, the federal-state partnership in environmental protection has been, in many
respects, a success story. The public interest has been well served. Environmental
standards—health based air quality standards; water quality criteria which support
swimming, fishing dﬁnking and biological needs; hazardous substance and waste

standards—have given the states shared objectives to be achieved by the best approach

17
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each state chooses. The federal government has the responsibility to make sure states do
not permit damage to other states or protect powerful local interests at the expense of

environmental protection.

This is a delicate balance that requires vigorous intergovernmental oversight. Only with
this oversight and a commitment by state and federal agencies to keeping the
environmental compact government has made with the people of this country can we

assure a safe and healthy environment for this and future generations.
Thank you for this opportunity to appear before you today on behalf of the National

Conference of State Legislatures. I welcome your questions on the testimony I have

provided.
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Mr. RYAN. Thank you, Representative Hackney.

I would like to ask each of the witnesses if we could try to con-
fine your remarks to the 5-minute rule, since there are so many
witnesses and we would like to have ample time for questioning.

Ms. Scarlett.

Ms. SCARLETT. Thank you, Congressman Ryan, Congressman
Kucinich and Congressman Sanders and other members of the sub-
committee for having these hearings.

My name is Lynn Scarlett. I am executive director of Reason
Public Policy Institute, a Los Angeles-based nonpartisan research
organization.

Briefly, we have experienced three decades, as many of the Mem-
bers of Congress have pointed out here, of environmental policy
since the first Earth Day. Those three decades have indeed yielded
some successes, but there are four recurring policy challenges.

First, how can policies better ensure environmental innovations,
both technological and institutional innovations?

Second, how can they better focus on results and take into ac-
count the many interrelated goals rather than a silo-by-silo or me-
dium-by-medium approach?

Third, how can they better foster private stewardship, give us a
Nation, if you will, of self-motivated environmental stewards?

Fourth, how can they better take into account local knowledge,
what Congressman Kucinich referred to in terms of the knowledge
of time, place, and circumstance, the devilish details of each loca-
tion and each State?

In this context of questions, a new environmentalism is emerging
and States are at the forefront of this discovery process. There are
four features to this new environmentalism.

First is a move by the States toward greater flexibility in how
they work with their regulated entities to achieve goals.

Second is a focus on performance rather than process as the pri-
mary point of emphasis.

Third is an enhanced role for incentives rather than punishment
as the strategy of choice.

Fourth is a move toward place-based decisionmaking where the
devilish details of local circumstances are evident.

I am going to give you just a brief thumbnail sketch of these in-
novations and defer to the State innovators to describe them in
more detail.

First, on enhanced flexibility, I want to underscore that this is
not about rollback, as Congressman Ryan noted. It is in fact quite
the opposite. It is about extending the environmental performance
envelope both upward and outward.

I just want to give you one example. New Jersey embarked on
a facility-wide permitting program replacing 80 permits on a
source-by-source basis at one plant with a single facility-wide per-
mit.

This enabled a system-wide evaluation of that plant and through
that the firm was able to reduce 8.5 million pounds of emissions
in a very short time.

The second type of innovation is the move toward developing
very robust performance indicators. Examples, of course, occur in
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Florida. You have a representative from Florida here, and Oregon.
I presume you will hear more about those efforts.

But these emphases on performance indicators have two key at-
tributes that are worth noting. First is linking those indicators to
priority setting and second is a broadening beyond enforcement
bean counting to an emphasis on actual environmental perform-
ance.

The third type of innovation is in the realm of incentives. One
example would be the Texas Clean Industries 2000 Program. In
this program over 200 firms commit to a 50 percent reduction in
toxic chemical emissions in a 2-year timeframe.

Other examples would be Illinois’s Clean Break Amnesty Pro-
gram in which the State offers compliance assistance to small
emitters of pollution to help them clean up rather than taking a
more permitting and fine-oriented approach.

Finally, there is a move toward place-based decisionmaking, par-
ticularly in the realm of watershed management. Watersheds in-
volve often cross-boundary problems and challenges.

Two examples I would mention are both Minnesota and Idaho,
which have pioneered effluent trading programs, in particular, be-
tween point sources, the old-fashioned focus on emissions that has
been the center of attention, and nonpoint or farm run-off prob-
lems, with some substantial benefits.

Let me turn now to challenges and opportunities. I think there
are three categories of challenges that these State endeavors face.

First is the set of challenges posed by fitting new programs with-
in the old regulatory context. Perhaps in the question and answer
pefiod we can discuss in more detail what the fitting together in-
volves.

The second set of challenges is technical, that is, developing per-
formance indicators is, for example, not easy. How does one meas-
ure? How does one decide which indicators? Again, we can go into
more detail later.

The third set is which stakeholders are at the decision table and
how does one incorporate them, particularly as one moves to place-
based decisionmaking.

The final question, and I think of most interest to the Congress-
man today, is whether Congress can be a facilitator of this new
environmentalism. What changes, if any, are needed to encourage
innovation and improve environmental performance?

It seems to me that while we have an efflorescence of State inno-
vations, these are taking place in many respects in the interstices
between the current regulations and to some extent at the margins.

To foster these initiatives, therefore, I think that we do need
what Deborah Knopman of the Progressive Policy Institute called
“transitional legal space.” This is not the place for outlining those
details, but I want to make two points.

First, one needs a delicate balance between asserting congres-
sional commitment to flexibility and these innovative approaches,
but resisting prescription and micro-management of that process, a
recognition of what Congressman Kucinich noted about the dif-
ferent needs and different circumstances of each State.

Second, the expression of commitment may not be enough. One
may need more resources, more Federal resources devoted to mon-
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itoring and also to helping States invest in developing their indica-
tors.

Finally, congressional action must recognize, as Congressman
Sanders pointed out, that on the one hand there is a State leader-
ship in new environmentalism, but on the other hand, one does
need backstop enforcement mechanisms, cross-boundary facilitating
role for Congress and for the EPA, continued monitoring and an in-
formation clearinghouse.

I think with that I will close and say that the new
environmentalism is a discovery process and that is what these
State efforts are largely about.

Thank you.

[The prepared statement of Ms. Scarlett follows:]



56

Lessons from the Laboratories of Democracy: Environmental Innovation in the States

Testimony before U.S. House
Committee on Government Reform
Subcommittee on
National Economic Growth, Natural Resources, and Regulatory Affairs

By Lynn Scarlett
Reason Public Policy Institute
Los Angeles, CA

Sept. 13, 2000

Congressman Mclntosh, Congressman Ryan, and other members of the
Subcommittee, thank you for inviting me here today. My name is Lynn Scarlett. I am
Executive Director of Reason Public Policy Institute, a nonprofit, nonpartisan policy
research organization located in Los Angeles, California.

Earth Day Legacyi

April 2000 marked the 30™ anniversary of Earth Day. After three decades of
environmental policy initiated since that first Earth Day, environmental policy is in a state
of transition. The environmental model that emerged after the first Earth Day had four
characteristics. First, the model engendered relatively prescriptive regulations that both set
goals and required particular technologies and methods to meet those goals. Second, the
model emphasized process over performance, with permits often serving as a proxy
measure of performance. Third, the old model segregated environmental problems into
discrete categories—air, water, and waste, for example—and addressed each separately.
Finally, the model tended to focus on punishment—enforcement actions—as the central
strategy for achieving environmental progress. “Sticks” rather than “carrots”
predominated.

This regulatory strategy produced some successes. Open dumps were virtually
eliminated. Phosphorous levels, a major indicator of water pollution, had fallen 40 percent
or more in the Great Lakes by the 1990s contrasted with pollution levels in the 1970s. In
Los Angeles, Stage One alerts for smog declined from more than 120 in 1977 to 13 in
1995.

But ali is not well. The punitive mode! often engendered high conflict and
litigation. The prescriptive emphasis tended to stifle innovations in pollution prevention
and environmental restoration, Segregating problems into distinct categories sometimes
resulted in unintended consequences—shifting of pollutants from one medium to another.
And, finally, costs to achieve results were higher than might have been possible in a
context that inspired innovation and wider implementation options.



57

Moreover, circumstances are changing, giving rise to increasing tensions between
the regulatory model of the 20™ century and the complex and dynamic 21* century
context.

First, new kinds of problems are moving center stage. The old mode! focused
primarily on “point” sources of pollution. By 2000, many remaining challenges took the
form of “nonpoint” pollution from agricultural waste, storm water runoff, and so on.

Second, a new breed of industry had emerged that reflected the environmental
values of the broader American culture. By the 1990s, industries had begun to move
toward “knowledge-based” production and products and “closed loop” production,
accelerating the process of dematerialization—using fewer resources for each good or
service produced. “Industrial ecology”—the deliberate incorporation of environmental
values into product-design and process decisions—began to flourish. In this context, a
survey of large American corporations showed that 77 percent cited pollution prevention
ag an important business strategy,

Architects of environmental policy thus face a new “problem set.” Thereis a
growing mismatch between permit-focused compliance and the reality of complex, often
dispersed problems. There are growing tensions between prescriptive regulations and the
broadening press for fast-paced innovation within firms and on farms and ranches. Finally,
the punitive model has limited scope for inspiring environmental excellence—a nation of
self-motivated environmental stewards.

Put another way, four recurring challenges confront environmental stewards in
both the public and private sectors:

How can policies better ensure environmental innovations?

How can policies better focus on results and take into account simultaneously
many interrelated goals and complexity of the physical world?

How can policies better foster private incentives for stewardship?

How might policies better take into account specific, or local, knowledge—the
knowledge of time, place, and circumstance?

New Environmentalism

In this changing context with its combination of new and old challenges, a new
environmentalism is emerging. The states and their environmental protection agencies,
working with the private sector, are at the forefront of this “discovery process.” Programs
and policies emerging as part of this new environmentalism have four features. These
features include: (1) greater flexibility in how firms, farmers, and local communities
achieve environmental goals; (2) a focus on performance rather than on process; (3) a
move toward incentives rather than punishment as the strategy of choice; and, {4) a move
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toward place-based decisions where the “devilish details™ of local circumstance become
part of the decision process.

Flexibility. By the 1990s, states were overseeing, implementing, and enforcing the
majority of all environmental programs. That day-to-day, hands-on experience made state
regulators acutely aware of some of the challenges, missed opportunities, and unintended
consequences of prescriptive and process-focused environmental regulations. Acting upon
this recognition, state regulators have launched an array of programs intended to inject
greater flexibility into the way the regulated community may achieve desired
environmental goals.

These experiments in flexibility do not imply “roll back”—quite the opposite. Most
of these endeavors involve extending the performance envelope upward and outward to
cover more environmental problems and with higher ultimate goals.

Under New Jersey’s facility-wide permitting program, for example, one
participating firm Huntsman Polypropylene was able to replace 80 separate permits with a
single facility-wide permit. Through total facility evaluation, plant managers at one facility
were able to eliminate 8.5 million pounds of emissions per year. The flexibility that the
permit program engendered allowed Huntsman to modernize its plant, eliminating 107 of
the plant’s 350 pieces of equipment. In Massachusetts, implementation of an industry-wide
permitting program for dry cleaners resulted in reductions of fugitive emissions of
perchloroethylene by 43 percent; the same program resulted in a 99 percent reduction of
discharges of silver from photo-processors.

Some of these endeavors have been initiated independently by the states. Others
have advanced in tandem with federal programs such as Project XL and the National
Environmental Performance Partnership system.

These programs include the development of “environmental performance
compacts” with firms and farmers; facility-wide permitting programs that move away from
source-by-source permit requirements; and industry-wide permits. Some are pilot
programs; some have become more broad-based initiatives. States with both Democratic
and Republican legislatures and governors are moving in this direction.

Among the trend setters in developing these programs are Wisconsin, Oregon,
Illinois, Minnesota, Massachusetts, New Jersey, and Florida.

Wisconsin’s Green Tier program establishes a two-tier permit option. The first, the
Control Tier, applies traditional source-by-source permits. The second, the Green Tier,
allows firms that demonstrate high levels of compliance an opportunity to develop a
“performance compact”—in effect, a single, facility-wide permit. This permit establishes 2
set of performance criteria, potentially on a multi-media basis, spelled out in a “contract”
or “compact” between the firm and the public. The compact is enforceable in the courts.
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Under its Green Permits program, Oregon’s Department of Environmental Quality
(DEQ) offers two types of permits available to facilities that have achieved superior
environmental performance-—a Green Environmental Management System (GEMS)
Permit and a “Custom Waiver Permit.” The GEMS permit requires that firms use a formal
environmental management system through which firms establish and maintain
environmental goals. The custom waiver allows limited waivers of normal permit
requirements if a waiver is needed for the facility to achieve superior environmental results
(for example, through pollution prevention).

Florida is developing a Phosphate Industry permit that establishes a single permit
for an entire mining operation over its life. The permit agreement sets performance
standards and identifies environmental data the industry must report and make available to
the public. It will allow reductions in paperwork and process burdens, results-based
performance, and increased public accountability.

Massachusetts introduced an Environmental Results Program, which establishes
performance goals and compliance assistance for selected industries on an industry-wide
basis. Under the traditional permitting program, some 10,000 facilities in the target
industries were regulated using over 16,000 permits. The Department of Environmental
Protection spent significant resources issuing permits rather than focusing on achievement
of environmental results. For example, the department was issuing air permits to some
4,400 facilities, of which two-thirds were small- and medium-sized companies that
accounted for just 5 percent of the state’s total air emissions. Under the new program, the
state created industry-wide standards. Participating firms agreed to comply with the
standards; the state focused on auditing and enforcement. As noted earlier, the program
resulted in a 43 percent reduction in fugitive emissions from participating dry cleaners and
a 99 percent reduction in silver discharges by photo-processors.

In the mid-1990s, New Jersey experimented with a facility-wide permitting
program. Through the program, facilities must keep emissions below specified
performance caps but may achieve those goals in whatever ways they deem most effective
and efficient. For one firm, the old, source-by-source permitting process had generated ten
binders of paperwork. The new system reduced paperwork to a 1.5-inch thick packet. A
single permit replaced 80 separate permits and could be processed in 90 days rather than
18 months. One firm estimated that it reduced 8.5 million pounds of emissions per year
because the permit allowed them to modernize their facility (without getting new permits
for each individual process change).

Performance. While most state-initiated new environmental programs emphasize results
(rather than process), several programs have particularly focused on developing
performance indicators. Among these efforts are programs in both Florida and Oregon.

Florida, for example, has developed a three-pronged set of performance measures
that move away from simple “bean-counting” of enforcement actions as the proxy for
performance. The first tier of measures sets forth direct indicators for environmental and
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public-health outcomes. These include indicators of air quality, surface and groundwater
quality, aquatic and marine-resource protection, public health and safety, and public
recreational opportunities. The second tier evaluates behavioral and cultural measures that
go beyond mere compliance statistics. While the state measures regulatory compliance, it
also looks at voluntary adoption of environmental technologies, pollution prevention
achievements, energy consumption, per capita freshwater consumption, and so on. Tier
three includes traditional enforcement statistics, but they attempt to measure internal
agency efficiency and effectiveness as well-—time taken to issue permits, resources spent
on compliance assistance, research, and monitoring, resource management, and land
acquisition. Indicators are ranked as “good,” “watch,” or “focus” areas, allowing state
regulators to set priorities by focusing on those areas in which resources are most needed
to solve problems.

Incentives. The ultimate goal of environmental policy is to foster a nation of self-
motivated environmental stewards. As states grapple with how to inspire firms and
farmers to move “beyond compliance”, many have introduced environmental-incentive and
compliance-assistance programs. Through its Texas Clean Industries 2000 program, for
example, Texas has attracted over 140 firms into pollution-prevention activities. The firms
commit to achieving a 50 percent reduction in toxic chemicals over a two-year period.
After one year, the program was credited with fostering reductions in hazardous waste by
43,000 tons; reductions in energy consumption by 11.3 million kilowatt hours; and
reductions in 317 million gallons of water consumption. Also in Texas, the state
established a landowner incentive program to encourage farmers and ranchers to restore
and maintain habitats to attract threatened species such as the lesser prairie chicken.

Mississippi launched a voluntary stream-protection program in which the
Department of Wildlife, Fisheries, and Parks worked jointly with farmers, riparian
landowners, and individual citizens to reduce water pollution, primarily through pollution-
prevention efforts. Pennsylvania, through its Pollution Prevention Site Assessment grants,
helps small-business owners identify pollution-prevention and energy-conservation
strategies. Wyoming has an Outreach and Environmental Assistance program also
designed to help participants meet environmental goals. lllinois, through its Clean Break
Amnesty program, offers compliance assistance to small businesses. In exchange for their
participation and completion of pollution-reduction efforts, the small businesses are
exempted from various fees and fines.

Among the more notable incentive programs are those designed to clean up
“brownfield” (abandoned hazardous waste) sites. A number of states, including Michigan,
Pennsylvania, Illinois, New York, and many others now have voluntary remediation
programs. The programs typically have several central features. First, they often tailor
clean-up standards to the proposed use of the property, so standards are based on
expected exposures to hazards rather than on a single, bright-line clean up standard,
Second, they often provide some liability protection to developers that invest in site clean
up to the prescribed levels. Liability protection does not extend to future pollution but
applies to pre-existing conditions only.



61

The results of these endeavors have been impressive. Under its Voluntary
Investigation and Cleanup program, Minnesota cleaned up nearly 500 sites over a several
year period. Pennsylvania, which launched its Land Recycling Program in 1995, completed
clean ups in over 100 sites in just two years. Illinots, which launched its brownfield
program in 1993, had cleaned up 225 sites by 1997.

Place-based Decision-making. As experience with environmental problems builds, one
observation recurs—many environmental challenges involve location-specific details. A
landfill in Florida, with high water tables, faces different challenges compared to a landfill
in a desert. Fast-moving streams involve problems that differ from slow-moving delta
streams. Forests in low, wet latitudes require different management practices than forests
in high, dry mountains. The recognition of location-specific challenges of many
environmental problems has led many states to experiment with place-based decision
making. Local settings also have the potential to bring together diverse people with
varying interests and needs in relationship to local resources.

To some extent, voluntary remediation programs represent a move to place-based
decision making, because local economic, environmental, and social interests are woven
together in final clean up decisions. But one of the most fertile arenas for place-based
decisions has centered on watershed management challenges. Numerous states—and
jocalities—have attempted to tailor decisions about watershed management to local
circumstances and priorities by devolving decisions to those most affected by such
decisions.

In Minnesota, for example, the Department of Natural Resources, City of St. Paul,
University of Minnesota, and the Ramsey-Washington Metro Watershed District joined
forces to develop a watershed management program for the Phalen Chain of Lakes in the
Mississippi River basin. Since the project’s inception, another seven city governments and
two counties have joined the effort. The project moves away from the single-problem
focus of the more traditional regulatory process, addressing simultaneously water quality,
fisheries, wetland protection, vegetation and wildlife management, and river corridor
protection and restoration.

Minnesota and Idaho have both pioneered effluent-trading schemes that improve
water quality by involving “point-source” and “nonpoint” (for example, chemical runoff
from farming practices) sources. The Minnesota Pollution Control Agency (MPCA) has
capped new and existing discharges into the Minnesota River. Because the cap made it
difficult for firms to modernize or upgrade, the MPCA agreed to work with the Coalition
for a Clean Minnesota River and one brewing company to institute an effluent-trading
program. Under the program, the brewing company was permitted to discharge effluent
from its new wastewater treatment plant if it helped reduce other discharge sources along
the river. The company agreed to offset its emissions by investing in